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PREFACE. 

The needs of practising lawyers are fully met by many 
exhaustive works upon the Law of Succession. The needs 
of students of law are different ; and this book is designed 
to supply their needs. Its design must explain both what 
it includes and what it omits. It includes some historical 
matter, hardly possessing a directly practical importance, 
but necessary to be known in order to fully appreciate the 
principles of the modern law. It omits much of the detailed 
application of those principles to be found in innumerable 
decided cases. It omits parts of the subject which seem to 
fall more naturally under other branches of the law, or to be 
unsuited to the needs of students. Thus it neither attempts 
to treat of those topics which fall within the domain of Pri- 
vate International Law, nor of those parts of the law which 
deal with the construction of Wills and with the Death 
Duties. The only part of the book which may seem to 
trespass upon the domain of Private International Law is 
the part in which mention is made of Lord Kingsdown's 
Act. But that Act is not dealt with as a private inter- 
national lawyer would deal with it; it is mentioned merely 
as a British Statute which regulates the formalities necessary 
for the due execution of the will of a British subject 
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INTRODUCTION. 

The Common Law of England springs from the custom of 
the King's Court. The King's Court dates from the reign 
of Henry II. The rules adopted by that Court as to the 
subject matter of the law, and as to the extent of its own 
jurisdiction have left marks upon all branches of English 
law which are plainly visible to this day. The law of 
succession is a striking illustration of this fact. The dif- 
ferences between the law of personal property and the law 
of real property date from the days of Glanvil and Bracton ; 
and these differences are nowhere more strongly marked 
than in the law of succession ; for part of the jurisdiction 
over successions to personal property was abandoned by the 
King's Court to the Ecclesiastical Court. It thus grew up 
among different surroundings and was fashioned on different 
principles. 

At a later period the equitable jurisdiction of the chancellor 
supplemented the deficiences of the existing law. The law 
of succession was not left untouched. The chancellors took 
the existing law as administered both in the Common Law 
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2 INTRODUCTION. 

Courts and in the Ecclesiastical Courts as their starting 
point, and proceeded to develop it on lines all their own. 
They introduced many new rules into the law itself, and 
they assumed a jurisdiction which affected both the juris- 
diction of the Common Law Courts and of the Ecclesiastical 
Courts. The Ecclesiastical Courts have not now, it is true, 
any jurisdiction in cases of succession ; but since 1857 the 
Court of Probate (now the Probate Divorce and Admiralty 
Division of the High Court) has taken their place. 

The law of succession therefore is complicated, not merely 
by the division into real and personal property, but by the 
separate existence of three sets of Courts which have all 
played their part in the development of the law. These are 
complications which make this subject perhaps one of the 
most difficult branches of English law. For these different 
Courts have administered, to some extent, different laws; 
and they have applied different rules of interpretation to 
the laws which they have administered. The rules of the 
present law will often seem merely arbitrary unless we 
know something of the historical environment in which they 
have been severally developed. 

The custom of the King's Court, then, as it was ad- 
ministered in the reign of Henry II, is the starting point 
of the subject. That custom was formed by the system 
of bold selection and rejection applied by the statesmen 
arid lawyers of the twelfth and thirteenth centuries to the 
mass of local customs which formed the law of England 
before they began their work. We must therefore glance 
rapidly at their material. 

At the present day it is clear that we mean by the law 
of succession the law which regulates the transmission upon 
death of the property of one individual to one or more 
individuals. Was this the sense in which a law of succession 
was understood in the Anglo-Saxon and early Norman 
period ? Did those customs which made up the law in that 
period deal with succession to and by individuals ? Or did 



INTRODUCTION. 3 

they aim rather at settling what we may call the equities 
existing among some organized group of individuals ? 
Professor Maitland has taught us the inherent vagueness 
of primitive legal conceptions. Even at the present day 
men do not precisely analyse the meaning of common 
practices. And we cannot lay down any clear rules as 
to what a law of succession meant in that age, partly for 
lack of evidence, but chiefly because there were no clear 
ideas upon the subject. At any rate we cannot say that 
any group was so permanently organized that the individual 
became merged in it\ There are no agnatic groups; for 
maternal relatives bear the blood feud and share the 'wer' 
when a man has been slain ; what group in fact will bear 
the blood feud and share the 'wer' depends upon the par- 
ticular individual killed. There may be groups of kindred 
who till the soil and hold together so closely that they can 
defy the king^ The individuals who compose these groups 
may have duties to fulfil to one another, may have rights 
of inheritance from one another ; but to say that they form 
a corporate body is to apply a finished legal conception 
to a savage age. It is a mistake of the same nature as 
Montesquieu made in his tale of the pre-historic Troglo- 
dytes, 'who systematically violated their contracts and so 
perished utterly ^' Nor can we say that they are undeveloped 
corporate bodies. * As regards the Anglo-Saxons,' says 
Professor Maitland, *we can find no proof of the theory 
that among them there prevailed anything that ought to 
be called family ownership. No law, no charter, no record 
of litigation, has been discovered which speaks of land as 
being owned by a maegd, a family or household, or any 
similar group of kinsmen. This is the more noticeable 
because we often read oi families which have rights in land ; 
these familicLe^ however, are not groups of kinsmen, but 

^ P. and M. ii. chap. vi. § i. 

* Stubbs, SeL Ch, p. 67 (Athelstan, chap. viii. 2). 

' Maine, Ancient Law^ p. 311. 
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4 INTRODUCTION. 

convents of monks or clerks^.' Family ownership in one 
sense there may have been ; but in a sense that is not 
inconsistent with individual ownership. A man does not 
cease to own the land because he is a tenant in common 
or a parcener; and so we find in Anglo-Saxon times that 
several persons hold land in * parage '.' They are probably 
relatives who have not yet divided land which has descended 
to them. The dead man's property goes naturally to a man's 
nearest kin. There is no need of a law of succession till 
disputes arise. But what if owing, e. g. to priestly exhorta- 
tion, men try to dispose otherwise of their property in their 
lifetime or after their death ? Rules must be made whc?re 
none before were needed; and those rules will take the 
shape of what once happened before men were tempted 
to break through the old accustomed order. Thus we get 
what are called ' birthrights.' The fact that a man's child 
gets at birm a nght to nmaer the dissipation of that, which 
in course of time, will naturally be his, is now put forth 
as a definite rule. We have traces of this in GlanviP; if 
a man's land is divisible among his sons he cannot deprive 
any one of them of his reasonable share. Such rights imply, 
not family ownership, but the need to state and enforce rules 
once tacitly obeyed. The period of unconscious practice is 
over. Opposing interests demand a law of succession *. 

In modern times we divide the law of succession into the 
law of intestate and the law of testamentary succession. 
A will in ancient times is, as Maine has shown, the exact 
opposite of what it becomes in later law *. It is a species of 
conveyance; and^wills ofjand wl^^^ b^ Statute in 

1 p. and M. ii. pp. 247, 248. Cf. Y. B. 16 Ed. III. (R, S.), Introduction, 
pp. xlv. xlvii. 

* Dofnesday Book and Beyond^ pp. 145, 146 : * When the shares became 
very small some of the claimants might be bought out by others.' 

* vii. I. 

* Selden, Disposition of Intestates' Goods, chap. i. No such law is needed 
so long as the state of things described by Tacitus lasts, • successoresque sui 
cuique liberi et nullum testamentum,' Germania, xx. 

' Ancient Lawt p. 174. 
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XS4Q were still regarded as pfffifp^^ r nny^y^nrAc \ But it 
was attempts to make conveyances which brought birthrights 
prominently into notice — which led to the existence of a law 
of succession. A will is one of the means by which the 
rights of children can be defeated ; a conveyance ifUer vivos 
is another; and we find them for this reason classed in the 
same category by Bracton *. And, as we shall see, we get 
many documents at this period which seem to partake equally 
of the n ature of conveyances inter vivo s and wills. If then 
a law of succession has become necessary because birthrights 
must be enforced, if a will is one of those instruments which 
tend to defeat them, our division of the subject must be: 
(i) the law of intestate succession ; (2) the law definfng how 
much a testator may leave in spite of that law of intestate 
succession '. 

I. The law of intestate succession. 

We know little as to actual rules at this early period. 
Every district had its different customs. Glanvil speaks of 
'their confused multitude*,* and even when Bracton wrote 
there were in England ' many and divers customs in divers 
places".' Moreover, it is probable that just as the customs which 
applied to different districts varied, so also the rules which 
applied to the different parts of a man's property varied. 

* Early Germanic law,' says Professor Maitland, * shows a 
tendency to allow the goods of the deceased to go different 
ways *.' Thus chattels will go one way, land another ; and 
one class of chattels and one class of land will differ from 

1 WiUiams, Real Property (17th ed.), p. 227. 

^ f. 19 b, 20. He there discusses the effect of a condition which, he says, 
may be able 'impedire descensum ad proprios haeredes contra jus commune,' 
e. g. if a man about to go abroad says, I gjant land to A on condition of its 
restoration if I return, but if I do not it is to remain to him in fee. This 
condition * dat exceptionem contra veros haeredes et contra assisam mortis 
antecessoris/ 

' P. and M. ii. p. 347 : • All Europe over the new power of testation had 
to come to terms with the ancient rights of the wife, the children, and the 
other kinsfolk.' 

* Glanvil, Preface. * f. 1. • P. and M. ii. p. 257. 
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another class of chattels and another class of land *. There 
is one rule for a man's armour, another for woman's goods. 
There is a third rule for the heriot. The rules which apply 
to folk land cannot be applied to book land. To all these 
classes of property a man's kindred*, his lord' and the 
Church* might have some rights. 

We thus get no representation of the deceased at this 
period ; no succession in universum jus defuncti. At a 
time when few obligations are contracted there is no need 
for this. All that is needed is a few simple rules touching 
the distribution of a man's goods. Debts were generally 
neither actively nor passively transmissible. It is only 
gradually and partially that the transmissibility of delictual 
obligations has been allowed in English law. 

We can say nothing more definite, but these rules as to 
intestate succession are illustrated by the early history of 
the will. 

2. Of what may a testator dispose in spite of the law of 
intestate succession? 

ids A^ p^xhattels., We have no notice that there were 
any very definite restrictions. But testators of this period 
always show considerable anxiety as to the chance of their 
wills being observed'. Selden cites a case in Saxon times 
in which the testator ma dp three copies of hi s will : one he 
kept; another he handed over to the Abbot of Ely, the 
principal beneficiary; the third he gave to the alderman, 
* et petiit ab illo ut suum testamentum stare concederet quod 

^ This may be the origin of the rule ' paterna paternis, materna mat^nis.' 
This rule, as we shall see, long survived in the law of intestate succession to 
real property, through the rule that descent must be traced from the person 
last seised who is of the blood of the first purchaser, 

* Cf. infra, part ii. p. 130. 

^ Stubbs, Sel Ch. p. 74, caps. 71, 72 ; Selden, OrigineU of the Ecclesiastical 
Jurisdiction of Testaments, chap. v. Glanvil, vii. 5. 

* Bracton, t 60 ; Fleta, 2, 57, i : ' In quibusdam locis habet ecdesia melius 
animal de consuetudine, in quibusdam secundum vel tertium melius, et in 
quibusdam nihil, et ideo observanda est consuetudo loci.* 

* Selden, Original of the Ecclesiastical Jurisdiction of Testaments^ chap. v. 
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modo abbas illud scripserat et ordinaverat apud Lindware 
coram praedictorum testimonio virorum.' In the twelfth and 
thirteenth centuries there is found very generally prevailing 
in England the system which ga v^ one-third to the wi fe, 
one-third t o the childre n, one-third to the testator \ It is 
omy the testator's one-third of which he can dispose by will. 
We may therefore be fairly certain that in the earliest period 
a man had the power to dispose of merely a part of his 
chattels by will. 

(b) As to lands . Here we must distinguish between folk 
land and book land^. The terms on which folk lands were 
held varied of course with the custom of the folk. But if 
a man could leave all his folk lands by will, whence came 
those restrictions on alienation in favour of the heir of which 
we read in Glanvil ? Why do heirs so often join in a consent 
to the grants made by their fathers in the twelfth century ? 
With regard to book land, however, there is considerable 
evidence to show that it was the kind of property which 
a man could most freely will away. But it was, as Profes- 
sor Maitland puts it, 'an exotic and a superficial institution 
floating, as it were, on the surface of English law'.' It 
was not aflfected by the existence of 'birthrights.' In the 
land books the heir's consent is not mentioned; he is only 
mentioned to be cursed with all others who dispute the gift 
In Alfred's law there is a prohibition of giving such land 
away from one's kindred — but only if this was specially 
forbidden by the donor or ancestor*. 

* Glanvil, vii. 5. 

* The land granted by book was only granted by very great men, generally 
kings {Domesday Book and Biyond^ p. 227). What was granted was often not 
a bare tract of land, but rights which the donor had over land already occu- 
pied—occupied perhaps by tenants who held by folk right, i.e. according to the 
custom of the country. Thus the same land may be* at once book land and 
folk land, according as we consider the occi^)ier or the grantor ; just as in 
modem law the same land is freehold or leasehold, according as we consider 
the rights of landlord or tenant (ibid. pp. 257, 258). 

* P. and M. ii. p. 253. Cf. for its origin, Domesday Book and B^yond^ pp. 
242-244. * Stubbs, Sel, Ch, p. 63, cap. 41. 
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In the Anglo-Saxon and early Norman period there were 
three chief forms in which testators made their dispositions. 
We can clearly see from them the truth of the fact already 
noticed that as yet no accurate technical idea of a will has 
arisen ; it is doubtful, e. g. if they are revocable ; it is doubt- 
ful if they operate only at death. They seem to partake 
equally of the will, the conveyance and the settlement. 

1. The p ost obit gift. This may certainly be either a will 
or a conveyance. In Bracton's day we have seen^ that 
attempted wills of land are still classed under conditional 
gifts ; but in his day the distinction was drawn between cases 
where the property had been transferred, and where it had 
not been transferred before death. There was no such clear 
distinction in the Saxon and early Norman period. The 
land boolc says that a man may assign in life, or give after 
his death, to any heir, or to any one of a limited number of 
heirs he pleases ^ He may therefore give after his death 
by an instrument which might either be a will, an actual 
conveyance, or a promise to give. 

2. The dying man's * ia^t w ords.' These are often words 
spoken by him to the priest, which may convey to some 
religious house some part of his property, or may direct a dis- 
tribution of his property among his relatives. To die without 
last words was sometimes considered as almost tantamount to 
dying unconfessed. A man's last words were almost sacred ; 
and the influence of the Church attempted to secure the ful- 
filment of the desires expressed by the dying man. 

3. In the ninth, tenth and eleventh centuries we get a 
more elabora te written instrument, which specifically be- 
queaths various parts of a man's property. It is probable 
that this was a form which could only be used by great men, 
or by kings. The former also endeavour to secure the consent 
of the king or the support of the Church. Selden ' quotes a 

^ Supra, p. 5. 

2 Digby, History of the Law of Real Property (4th ed), pp. 58, 59. 

' Selden, Original of the Ecclesiastical Jurisdiction of TestamentSt chap. vii. 
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case of King John assenting to or licensing a will of a certain 
Oliver de Rocheford. The ordinary person must be content 
with either the first form, which will leave him at most only 
a life interest, or with the second, which was probably an 
actual distribution. But even this species of will does not 
profess always to dispose of all a man's property. Rather, 
' he merely tries,' as Professor Maitland puts it, ' to impose 
charges in favour of the churches on those un-named men 
who will succeed to his land\' 

We get no clearer conception after the Norman Conquest. 
We still ge t vague docj^uments . of which the following in- 
stance from the Ramsey Cartulary * may serve as a specimen : 
'Godwin Gilbert has granted, as a few years before when 
about to start for Jerusalem he had granted, to the chapter 
of Ramsey after his decease the same land {it had been men- 
tioned before^ to the church of Ramsey with all buildings on 
it freely and peacefully. He has granted further for the 
redemption and safety of his soul that if he die without 
legitimate children the church of Ramsey shall be made 
heir of all other lands which he either has or may have in 
Huntingdon. If he die leaving an heir the lands and build- 
ings without any dispute shall remain to the church, and 
half of his Huntingdon land, and half of his substance 
{pecunia) of whatsoever it consist, together with his body, 
shall be at Ramsey. But if inspired by the Holy Spirit he 
desire to change his manner of life, he with all his acquired 
property {quaestus ") shall pass into Ramsey Abbey.' 

It was, as we have said, the action of the Ij^ng's Court 
which gives us something mgre de finite than these vague 
rules — which drew the main distinctions still plainly visible 
in our law of succession. 

I. The King's Court assumes exclusive jurisdiction over 

^ P. and M. ii. p. 319. 
^ R, S. vol. i. p. 252, date 11 33-1 150. 

® Used, Glanvili vii. i, by way of contrast to property which has been 
inherited. 
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sucsSSSiOQSi^Ux real property ; and it lays down certain guid- 
ing principles in relation to the jurisdiction which it had 
assumed. 

(a) The King's Court appropriates the wor d^Jieir . and gives 
to it the technical meaning which it bears at the present day. 

The word is used in English law to indicate the person 
who succeeds ab intestato to the deceased's real estate. The 
rule is as old as Glanvil; 'only God,' he says, 'can make 
an heir, not man ) ; ' though he does not always strictly 
confine the term to the successor to real estate. There are 
two classes of heirs ; hfiV^ ^jj^yarpnf^ and heirs presumptive. 
' Heirs apparent,' says Blackstone ^, * are such whose rights 
of inheritance are indefeasible provided they outlive their 

ancestor Heirs presumptive are such, who, if the 

ancestor should die immediately, would in the present 
circumstances of things be his heirs; but whose right of 
inheritance may be defeated by the contingency of some 
nearer heir being born.' 

{b) The King's Court lays it down that a man c ^n freely 
di spose of his land in his life, both as against his heir and 
as against his lord. 

{c) It prevents any attempt at a testamentary disposition. 
I From the abolition of post obit gifts by the King's Court to 
\ the rise of uses there is no such thing as a will of lands '. 

These two latter rules need a short explanation. The 
extent to which a man can freely dispose of his lands is 
not quite settled at the time of Glanvil. The position of the 
old customary rules, and the new rules of the King's Court, 
is not yet finally fixed. A man may generally freely give 
away his land in his lifetime by way of a fair sale, or as 

^ vii. I. 

" Bl. Comm, ii. p. 208. Cf. p. 222, note: 10: *the expression heir-at-law 
must always be used with reference to a specific estate, e. g. if an only child 
has taken an estate by descent from his father, and from his mother, upon 
his death without issue these estates descend to two diflferent persons.' 

' Except a few cases of burgage tenements devisable, P. and M. iL pp^ 3281 
329. 
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a marriage portion, or to the Church. He cannot generally 
make gifts when he is dying. Even then, however, the gift may 
be good if the heir's consent is obtained. But as a general 
rule he must always leave to the heir, or heirs (if the land 
by some custom is equally divided between heirs^ their 
reasonable portions. Though as a rule he has more power 
over acquired than inherited land, he cannot alienate even 
this if it is needed to secure to the heir his reasonable 
portion. With limitations, then, a man can dispose of his 
property in favour of strangers. But the law as it stood 
in Glanvil's time prohibited gifts to younger children 
more rigidly than it prohibited gifts to strangers. This 
may be due to the antiquity of its rules. At a time when 
each child was entitled to his fair share, at a time when 
there was no trade in land, it was such attempts at un- 
due preference that would be specially noticed \ It was 
just at this period that the King's Courts were laying down 
the rule that land goes to the eldest son only. Thus the 
effect of the old customary rule and the new rule taken 
together was to make the^XQUPJ^nt of the heir necessary 
tQ-a-gifJLlJLAJ^ounger brother, when it might not be neces- 
sary to a stranger—was to make the position of a bastard 
preferable from this point of view to the position of a 
legitimate child. The rule, thus reduced to an absurdity, 
had disappeared from English law by the time of Bracton. 
The heir cannot prevent his ancestor from alienating his 
land in his lifetime. But, by way of compensation, the 
King's Court made the heir's rights indefeasible after the 
ancestor's death ^ It condemns the post obit gift of land. 
It is true that Bracton almost seems to contemplate in one 
passage the possibility of a procedure which shall enforce 
such a gift '. This is opposed both to Glanvil * and to other 

^ Cp. Britton, ii p. 245. When the ancestor has agreed to give his wife 
dower, he cannot increase it to the heir's prejudice — this may be a survival. 
Qi Bracton, f. 95 b. 

2 Bracton, £ 49; P. and M. ii. p. 247. ^ t 19, * vii. $, 
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passages in Bracton \ The test, hinted at by Glanvil^ and 
applied by Bracton, to distinguish between valid and invalid 
gifts is the obtaining of seisin in the life of the donor ^ 
^C I If the donjj(f has not got seisin in the life of the donor the 
gift cannot be supported. 

There are still slight traces in the law of succession of 
the interest that a man's lord once had in the lands. We 
shall see that this interest in all probability accounts both 
for the descent of land to the eldest son, and for the descent 
of land equally among daughters. We shall see traces of 
it both in the law of dower and the law of curtesy, in the 
relief, in the heriot, and in the right of escheat But by 
Bracton's time the heirs of a man have a right to succeed to 
the estates held in fee simple by their ancestor. The owner 
in fee simple has a right to alienate inter vivos with the vague 
restriction which lasted till the Statute of Quia Empiores. 
(a. D. 1290), that he must not alienate so much that from the 
residue he cannot perform his due services ^ The right 
of inheritance was perhaps precarious immediately after the 
Conquest*. But the relief even of baronies was fixed by 
Magna Carta ^ 

The Church, except in the case of a few copyhold cus- 
toms ceases to have any claims upon the dead man's land. 

^ f. 60 b. * Glanvil, vii. I ; Bracton, ff. 27 b, 43. 

^ Magna Carta^ 1217, cap. 39. * P. and M. i, pp. 295, 296. 

* Magna Carta^ 1215, cap. 2. It would appear that in the time of Bracton 
a gift to a man and his heirs (though it gives nothing to the heirs) did not 
necessarily last beyond the existence of heirs, because, when they failed, 
there was no one to warrant the gift (Bracton, f. 17 b; P. and M. ii. p. 14. n. i)» 
If, on the other hand, the gift was to a man and his heirs or to whomsoever 
he might assign it, then the lord on the death of heirs would be obliged to 
warrant the gift (Bracton, f. 20 b). Bracton was strongly in favour of free 
alienation, which, he contended, did not cause any injuria though it might 
cause damnum to the lord : the preamble to de donis showed that his 
colleagues shared this bias (Bracton, f. 45 b ; Digby, p. 224). At any rate, after 
Quia Emptores every man held land on an alienation in fee simple of the 
donor's lord : that lord, at all events, if he took homage, must warrant the 
gift (Bl. Comm. ii. p. 301), Thus a feoffment to a man and his heirs after 
this Statute would have a similar legal effect to a feoffment to a man and his 
heirs or to whomsoever he might wish to assign it, before the Statute. Thus, . 
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The Church ceases to h ave anythingL.lQ.xiQ. with-the real 
estate. Inj^etum it gets complete control over successions 
to personal property. 

► 2. The fnSg'^s Court for the moment entirely abandons 
jurisdiction over succession to personal property. That 
jurisdiction falls to the Ecclesiastical Courts. 

The jurisdiction which was thus handed over to the 
Ecclesiastical Court w as larg e. It comprised (a) jurisdiction 
over the probate of wills ; (b) jurisdiction over legacies left 
by will; (e:) jurisdiction over intestate successions to personal 
property. But it only acquired this extensive jurisdiction by 
degrees. The limits of the jurisdiction which it possessed 
in the past were as vague as the subject matter of the law 
of succession. 

It is clear that the Church Courts did not get this juris- 
diction either from the civil or the canon law \ (a) Justinian 
forbade the Church Courts to have anything to do with the 
* insinuation ' of testaments. There is nothing in the laws 
of the Greek Empire or in the Lombard capitularies to give 
it to the Church. Similarly the bishops, by the canon law, 
were forbidden to have, anything to do with the probate of 
wills \ {b) According to the civil law the bishop might have 
concurrent jurisdiction with the Lay Courts over legacies 
left in pios usus ^ There is a vague provision made by some 
council of Mentz* which seems to give the bishops an 
indefinite right of interference. But this does not seem in 
other countries to have given the bishops any jurisdiction 
beyond that over legacies left in pios usus, (c) There is 

perhaps, a gift to a man and his heirs gets its modern meaning. The lord 
gets his feudal incidents, but he practically loses control over the land itself. 
Possibly this old interpretation of a gift to a man and his heirs explains the 
old interpretation of a gift to a man and the heirs of his body before de donis 
turned the conditional fee into a fee tail (cf. P. and M. ii. p. 17). 

^ Selden, Original of the Ecclesiastical Jurisdiction of Testaments^ chap, i, 
^ Ibid. chap. ii. ' Ibid, chaps, iji. and iv. 

* * Si heredes jussa testatoris non impleverint, ab episcopo loci illius omnis 
res quae eis relicta est canonice interdicatur cum fructibus et caeteris emolu- 
mentis ut vota defuncti impleantur.' 
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no evidence that they possessed any rights whatever over 
intestate succession. 

Nor do we find that the Church Courts get an exclusive 
jurisdiction in the Saxon and Norman period. 

(a) Selden says ' I could never see an express probate 
in any particular case older than ab out Henry III '.' After 
what has been said as to the law of succession in early 
times this will not be surprising. Those days of custo mary 
law knew no such formal juristic act^ We hear of"7he 
'protection o£jti»-j5wilJb!yn3ie lord, or by the alderman of 
the shire. This protection was given by King John, and 
by a bishop and a justiciar of Henry III. The effect might 
be somewhat similar to a grant of probate. But it is probable 
that the jurisdiction in cases of a disputed will had gone, 
as early as the reign of Henry II, to the Ecclesiastical 
Court. Glanvil says definitely that this was the law in 
his day'*; and amid all the disputes of Henry IFs reign 
as to the respective limits of the spiritual and secular 
jurisdiction, no claim to exercise jurisdiction of this kind 
was put forth by the King's Courts *. Once admit that the 
Ecclesiastical Courts have this power to decide cases of 
disputed wills, and a jurisdijction over probate will naturally 
follow. At the same time old ideas die hard. Some lords 
of manors successiulljr^asserted the right to have all the 
wills of their tenants tried in their Courts'. Possibly in 
some cases this is a survival from the days before probate, 
properly so-called, existed ; though in other cases they may, 
as Professor Maitland suggests, have originated in later 
grants from the Pope*. 

^ Selden, Original of the Ecdesiastical Jurisdiction of Testaments^ chap. vi. 

« P. and M. ii. p. 339. 

' vii. 8 : ' Placitum illud in Curia Christianitatis audiri debet et terminari 
quia placitum de testamentis coram judice ecclesiastico fieri debet' 

^ Selden, Original of the Ecdesiastical Jurisdiction of Testaments^ chap. v. 

» Henslois Case, 9 Coke Rep. 36. 

* P. and M. ii. p. 34a Alexander II. granted to the Cistercians in England 
the right to grant probate of the wills of their tenants and farmers. Britton, 
i* P* 75i ^'^^^ °<^t mention this among the royal franchises. In other cases 
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(i) Jurisdiction over legacies in Glanvil's time is subject 
to t he lay Co urts \ A procedure to recover a legacy begun 
by royal writ was known to him. Selden gives specimens 
of writs of the time of Henry III ordering executors to 
fulfil the wills of their testators'. It is possible, however, 
that in some of these cases the king assumed jurisdiction 
for special reasons, e. g. because the testator was his debtor. 
For it is probable that even in Henry IFs time the Ecclesi- 
astical Courts asserted a concurrent jurisdiction. The lay 
Courts did not issue writs of prohibition, if suits were begun 
for legacies in the spiritual Courts'. Selden says that he 
has seen none on the plea rolls of either Richard I, John, 
or Henry III *. 

(r) JrnbnHy jurisdiction over the disposition of intestates' 
goods belonged to the^Jemporal Courts — though it is impos- 
sible expressly to prove this *. In Saxon times the kindred 
who inherit would seem to have been the persons who under- 
took the duty of distribution ®. This is the arrangement which 
we find in Glanvil ; and neither Walter de Map nor John of 
Salisbury mention this jurisdiction, though they have much 
to say of Ecclesiastical Courts and judges"'. 

The Church a cquired its exclusive jurisdiction over testa- 
mentary an d intestate"successions about the perio J of Magna 
Carta®; the Kirig^s *C6urt, as we have seeil;-had positively 

the jurisdiction of lay lords may be the result of usurpation ; in 1342 Archbp. 
Stratford complained of this ; and this was not a single instance, Lyndwood, 
3, 28, pp. 260, 263. 

^ vii. 6, 7; xii. 17. 

' Original of the EcdesiasHcal Jurisdiction of Testaments^ chap. vii. 

' Bracton, 407 : ' item non locum habet prohibitio in causa testamentaria 
si catalla legentur et inde agatur in foro ecclesiastico.' 

* Original of the Ecclesiastical Jurisdiction of Testaments^ chap. viii. 

B Selden, Disposition of InUstates' Goods, Dyke v. IValford, 5 Moore, P. C. 
487. 

• Charter of Henry I, § 7 (Stubbs, Sel. Ch, p. loi). 
"^ Selden, Disposition of Intestates* Goods^ chap. ii. 

** Matthew of Paris (cited Marriott v. Marriott^ Gil. Rep. 206) : * Distributio 
rerum quae in testamento relinquitur auctoritate ecclesiae fiet, nee decima 
pars ut olim subtrahetur; si quis enim subitanea morte vel quolibet casu 
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defined the jurisdiction which it claimed for itself. THe 
indirect effect of this was to define negatively the jurisdiction 
which was left to the Ecclesiastical Court. 

(a) The Ecclesiastical Court was already trying cases of dis- 
puted wills, and this probably soon developed into a jurisdiction 
over the probate of wills. In a Constitution of Archbishop Strat- 
ford, 1380, it is said to belong to the Church, 'consensu regis 
et magna turn regis \' Lyndwood says *de consuetudine tamen 
haec approbatio in Anglia pertinet ad judices ecclesiasticos ^/ 
In Selden's ^ opinion it rests upon immemorial custom, though 
he conjectures that it may possibly have been handed over 
to the Church by a Parliament in John's reign. We shall see 
that this is more probably true of the jurisdiction over 
intestate succession. The fact, however, that about this 
time the Church did get complete control over the other 
two branches of this jurisdiction was possibly decisive in 
favour of this closely allied branch of the same jurisdiction. 

(b) We have seen that Bracton says that no prohibition 
will lie if chattels are bequeathed and action is brought for 
them in the spiritual Court. Fleta * says the same. Selden 
thinks that possibly the jurisdiction of the bishop may have 
arisen from the rule of the civil law that they could interfere 
when legacies were left in pios usus \ The civil law, as he 
says, was, after the reign of Stephen, 'familiarly read by 
our English lawyers'; and the canon mentioned above**, 
though not authorised as the general law of the Church till 
Gregory IX (24 Henry III), may have been thought to give 
jurisdiction over all legacies. 

praeoccupatus fuit ut de rebus suis disponere non possit, distributio bonorum 
ejus ecclesiastica auctoritate fiet' This was a charter got by the clergy from 
Richard I. 

^ Henslo^s Case^ 9 Co. Rep. p. 36. Cf. Lyndwood, 3. 13, p. 176: sub voc, 
* ecclesiasticarum libertatum.' 

* 3. 13, p. 174: sub voc. * approbatis.* 

' Original of the Ecclesiastical Jurisdiction of Testaments^ chap. vi. P. and 
M. ii. p. 339. n. 4. ^ 2. 57. 13, 

* Original of the Ecclesiastical Jurisdiction of Testaments^ chap. via. 
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(c) A canon made at a council held at St. Paul's before 
Othobon\ 1268, speaks of 'a provision made as to the goods 
of intestates which is said to have emanated from the prelates 
of the realm with the consent of the king and barons.' In 
the opinion of Selden * and of Professor Maitland this refers 
to section 27 of Magna Carta ' which provides that the goods 
of an intestate shall be distributed by the hands of his near 
relations and friends 'per visum ecclesiae salvis unicuique 
debitis.' Bracton's text would seem to bear this out The 
lord must not interfere except to get his heriot; ladjecr 
clesiam et_ad amicos pertinet executio bonorum*.' A claim 
to superintend the distribution by the kinsfdlk will without 
much difficulty become a claim to administer. And the 
claim was here peculiarly strong. The man who dies in- 
testate will probably have died unconfessed *. There could 
b^Ihus no sure and certain hope as to the future state of 
a man who had died intestate. T he Chu rch must make the 
best of a bad job and distribute, for the good of his soul, 
the property of which he might have disposed by will. - The 
distribution by the kinsfolk of the deceased * pro anima ejus ' 
of Henry I's charter, the distribution 'per visum ecclesiae' 
of Magna Carta, actual administration by the Ordinary, are 
perhaps the stages of the process by which the Church ac- 
quired its jurisdiction. 

That the Ecclesiastical Courts should have gained this ex- 
clusive jurisdiction about Henry Ill's reign is not strange. 
As Selden points out, the clergy played a part — perhaps the 
most important part — in the events which led to the passing 
of Magna Carta*. There were English precedents for the 

^ John o/Athona, p. 122. 

' Selden, DisposiHon oflnUsiattk Goods^ chap. iii. ; P. and M. ii. p. 358, n. 2. 

« M, C. 1215. * £ 60b. 

' P. and M. ii. pp. 355, 356. Cf. Bracton, f. 60 b. Coke (Henslo^s Case) 
said that the king, as parens patriae^ originally seized the goods of intestates 
to pay d^ts, distribute, &c. Selden (Original^ &c., chap, v.) resists this 
theory. The king was certainly entitled to them as bona vacantia if there 
were no heirs (Dyke v. Watford, $ Moore, P. C. 487). 

* Disposition of Intestate^ Goods, chap. iv. 

C 
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jurisdiction of the Ecclesiastical Courts — though not for 
their exclusive jurisdiction. The only serious rival to the 
Ecclesiastical Courts was the King's Court, which had suc- 
ceeded in reducing the local Courts — feudal or communal — 
to comparative insignificance \ Magna Carta in many ways 
attempted to limit the great and encroaching jurisdiction 
of the King's Court. The judges of that Court were gener- 
ally clerics. Under a strong and honest king like Henry 11^ 
and while combating the anarchical tendencies of feudalism, 
they acted loyally as temporal judges ^ But they cannot 
have been altogether averse to 'arranging a concordat' 
with the King's Court, which, while it gave great powers 
to that Court, gave to the Ecclesiastical Courts a jurisdiction 
larger than that possessed by any other Ecclesiastical Courts 
in Europe. For, as Lyndwood says, ' de consuetudine Ang* 
liae pertinet ad judices ecclesiasdcos . . . secus tamen est 
de jure communi ^' 

Thus, while the law of succession to real property fell 
under the influence of the Courts of Common Law, the law 
of succession to personal property fell under the influence of 
the Ecclesiastical Courts. We shall see when we come to 
treat of wills and of intestate succession that this division 
of jurisdiction has left numerous traces in substantive law. 

But the Ecclesiastical Courts did not succeed in maintaining 
exclusively all their jurisdiction. There arose a new genera- 
tion of common law judges who looked with no favourable 
eye upon the Ecclesiastical Courts*. The personal repre- 
sentative was allowed rights of action in the King's Courts, 
and was prohibited from going elsewhere ; indeed, the ^ ten- 
sivp use mndjejofXhe^Wiit.Qfp.rohihitJQn. .seriously diminished 
the powers of the Ecclesiastical Courts. 

At a later period still further encroachments were made by 

^ Select Pieas in Manorial Courts (Selden Society), Introd.^ pp. L-lx. 
^ P. and M. i. pp. 111-113, 139. 

' 3. 13, P- 170: sub voa ' insinuationem.' — De jure communi, sa ecclesiae, 
i. e. the canon law. 
* P. and M, ii. p. 353. 
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the Courts JofJEguity\ They furnished a third jurisdiction 
whSTIms had as great an effect upon the law of succession as 
either the Common Law Courts or the Ecclesiastical Courts. 
Tiftj^j|igj;^of the common lawyers had re|i4pr.ed the Eccle- 
siastical Courts ineffective: and this, was_ the excuse and 
justification for the interference of Courts... of Equity. For 
the Courts of Equity had by James Vs reign succeeded in 
defeating the attempts made by the Common Law Courts to 
treat them as they had treated the Ecclesiastical Courts'*. 
They were thus able to offer more^ complete remedies^'; and, 
in fact, succeeded in taking from the ecclesiastical jurisdiction 
much of what the common lawyers had left. They followed, 
it is true, the common law, and sometimes the ecclesiastical 
bw, when their rules were applicable. But it was the rules 
which were evolved by the Courts of Equity which have 
given us the law which relates to the powers, rights and 
duties of the personal representative ; and it was their pro- 
cedure which made it possible distinctly to conceive and 
to adjust the complicated equities which arise in the adminis- 
tration of an estate. Jui lsdict ion over probate: of wills and / * 
grants of^administration was practically thie only effective- ' ' 
jurisHiction retained by the J^clesiastical Courts when they 
were abolished jn i8';7. The Court of Probate succeeded to 
their jurisdiction; but it was deprived of jurisdiction over 
legacies and suits for the distribution of residues, which, 
till then, the Ecclesiastical Courts might in theory have 

. ^ SeUct Cases in Chancery (Selden Society), nos. 104, 116. The chancellor 
interferes because there is no action at common law (see no. 140: a case 
which involved the taking of accounts). The Common Law Courts had no 
machinery for business of this kind. As we shall see, the action of the 
Common Law Courts made it impossible for th^ Ecclesiastical Courts to exer- 
cise this jurisdiction effectively (infra, pp. 132, 133). 

* Kerly, History of Equity ^ chap, vil 

' Cf. Matthews v. Newby^ I Vem. 133. Lord Hardwicke said that the 
Ecclesiastical Court had 'but a lame jurisdiction.' That jurisdiction was 
sometimes quite disregarded. Bissell v. Axtell^ 2 Vem. 47. Tllf* />v.o^/>oii/^». 
o rders a fresh af*<^,Hff,t Jc^^fLtnte:t.^f ,the^ jntfiStete'ft. pfirioiMJ ftwtitgi, ^ough 
the £xclesiastic^ Court l\ad already taken one. 

C 2 
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entertained \ The Judicature Act transferred the jurisdio? 
tion exercised by the Court of Probate to the Probate 
Divorce and Admiralty Division of the High Court But it 
was provided that jurisdiction over the administration of the 
estates of deceased persons should be assigned to the 
Chancery Division ^ 

Thus it may be said that there are three Courts which 
possess jurisdiction in matters of succession : — 

(a) The Common Law Courts (now the Queen's Bench 
Division) had jurisdiction until the Land Transfer Act, 1897, 
in all matters relating to real estate; and they still have 
jurisdiction in all matters where a personal or a real repre- 
sentative can bring or is liable to an action at law. 

(A) The Courts of Equity (now the Chancery Division) 
possess to a great extent a concurrent jurisdiction with the 
Courts of Common Law; and they have taken over many of 
the powers of the Ecclesiastical Courts. They, in fact, control 
the personal or real representative and see that the estate is 
duly administered. 

(r) The Court of Probate (now the Probate Divorce and 

Admiralty Division) has jurisdiction over the proving of wills 

and the grants of administration. The Land Transfer Act 

of 1897 extends the jurisdiction of the Court of Probate. 

.9 ^ l^nd (except in some cases of copyhold land), like person- 

'^ I ) alty, now f^r^^ <-<^ »^fi p#>rgnna1 rfiprpg<^ntafivf»^ of the tCStator, 

/ who is therefore now a real and personal representative. 

Wills of land must now be proved like wills of personalty ; 
and the heir or devisee of the land will take through the 
testator's or intestate's representative. English law has now, 
therefore, i n the ex ecutor or administrator, an officer like the 
heres of the Roman law. 

But the consequences of the old law still remain ; for the 

Act does not assimilate the law of succession to realty to that 

of personalty. The substantive law remains unchanged; and, 

unless we remember how it was developed by the efforts of 

* 20, 21 Vict c. 77. * 36, 37 Vict c. 66, S 34. 
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three separate jurisdictions , it can never be thoroughly under- 
stood. For it is to the traditions and the practice of law 
courts that we must look for the text of those legal rules 
Upon which the treatises of the scientific jurist are but a 
commentary. 
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I. 
introductory: the nature and effect of 

A WILL. 

The nature and effect of a will differ according to the kind 
of property left by it. These differences were formerly great ; 
they have now nearly disappeared. But even now, in order^ 
to understand the legal effect given to particular kinds of 
disposition by will, we must consider separately : (i) the will 
of real estate ; (2) the will of personal estate. 

I. The Will of Real Estate. 

(a) Freehold. We have seen that the Courts of Common 
Law, at an early period, prohibited such wills altogether, 
e xcep t in the case of certain lands devisable by thej^jigtom of 
particular places \ The invention ofjiggs evaded this pro- 
hibition ; for the feoffee to uses was obliged by the Court 
of Chancery to mak« estates in the manner in which the c. q. 
use directed him; and such di rection could be given in 
any for m, and could be made to take effect at any future 
time ^ The design of the Statute of Uses was to turn the 

^ See Introduction, p. la 

' Digby, History of tht Law of Real Property, chap. viii. 
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e quitable e state^ held by the c.q. use, intQ^_a_JfigaLfi?tate. 
The object was to assimilate the incidents of an equitable 
estate to the incidents of a legal estate, and thus to put 
a stop to the new power of making wills of real estate \ 
This was one of the few objects in which the working of 
the Statute answered to the intention of its framers. U^- 
til Henry VIII's S tatute- of W ilis' was passed to remedy 
the inconvenience so caused, real estate could not be the 
subject ^f a devise. Ixtiat Statute ^gav^ to ill^tenants^ in fee 
simple the power of disposing by will o f all their lands hel d 
by them in socage, and of-4 wo-thirds of their land held by 
them in knight service. The effect of the Act for abolishing 
military tenures, and turning all such tenures into tenure 
by free socage* was to make all lands held in fee simple 
devisable. Anr^ ppw hy t]i<> VJWU Adt *: (repeating the earlier 
Wills Act) all lands held in fee simple are devisable. 

A will of such lands was thus authorized by, and took 
its effedt from, the Statute of Henry VIII, which gave 'full 
and free liberty, power and authority, to give, dispose, will 
arid devise, as well by his last will and testament in writing, 
or otherwise by any act or acts lawfully executed in his life, 
all his said manors, lands^ tenements or hereditaments or any 
of them at his free wilLand pleasure^* ar^yj Uw,. statute or 
other thing heretofore had, made or used to the contrary 
notwithstanding V A disposition by will does not therefore 
necessajily depend in any way for its^ Vefficacy upon the 
Statute of- Uses. But, as- the manner of devising is M% free 
to the testator, he can, if he pleases,- manifest his intention 
to make use of the machinery of the Statute of Uses to give 
effect to his will 'From the time of Lord Raymond,* said 

. * 27 Henry VIII, c. 10, preamble.- ; . 

^ 32 Henry VIII, c. i. The Statute of Uses applied to wills made aJfter 
"May I, 1536; between that date and July 25, 1540, the power of making 
a wiU-of-freehold.didnDt exist ^ - .. ^. 12 Car, II, c 24. « . ^ , 

* I Vict. c. 26, § 3. See Williams, Real Property^ p. 53, note x, for a case 
to which the Act might possibly not apply/ 

» 32 Henry VIII, a I, § i. ■-"- '^ - ^ , 
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Jtssel^ M.R.| 'it has been settled that a gift to tmstees on 
trust to permit a man to take the rents during his life does 
not give the l^al estate to the trustees wiUiout more. It 
has been treated as analogous to an executed use, not on 
the ground that the Statute of Uses directly applies ^o wills, 
because that. Statute was passed before the Statute of Devises; 
but upon this ground, that the will showed an intention that 
the sami^ rules which the Statute of Uses made applicable to 
settlements of real estate, should be applied to the gifts or 
devises by will.. It was therefore an index of intention and 
nothing more . . . beyond that the Statute of Uses had no 
direct bearing V 

The effect of the Land Transfer Act of 1897 ' is to vest the 
real estate of the testator, notwithstanding any testamentary 
disposition, in the executor or administrator. He, if he 
assents to the devise, will convey it to the devisee. The 
question, what devise can be made by a testator, still de- 
pends upon the powers given to testators by the old law. 
The machinery by which those devises will be carried out 
will be different. 

In the earliest times, we have seen^ a will was a species of 
the genus conveyance'. This idea has coloured the history 
and law as to the nature of wills of realty. The will of realty 
was a present conveyance which took effect after death. ' In 
ancient times,' said Jessel, M. R., ' it was customary for great 
landed proprietors to make, not only separate wills of real 
and personal estate, but several wills of real estate. I have 
seen as many as three ancient wills of different portions of 

1 Baker v. White, L. R. 20 Eq. 166, 171. Cf. Re Brooke, L. R. '94, I Ch. 43. 
This was a case to which the Contingent Remainders - Act, 1877, ^^^ °ot 
apply. The validity of the bequests in the will depended upon the questiod 
whether the. testatrix intended to make use of the Statute of Uses or whether 
the bequests were intended to. take effect as executoiy devises. In the first 
case they would hicive been bad because they would have taken effect as legal 
contingent reipainders, .and they did not vest eo instaHti the precedent estate 
determined. In the second case they would have been good because such 
rules did not apply to executory devises. 

» 60, 61 Vict..c 6^, §§ 1-3. » Introdu9tjon, p. 5. 
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the real estate of a testator devoting an estate to different 
purposes. . . . I f the testator intended to found two f amilies^ 
he was often desirous that his will should' accompany the 
muniments of title to his est ate^ and, therefore, he made 
separate wills \' The consequences of this conception were 
rigidly followed oqt Thus, (i) a will could only pass lands 
;wrhich the testator owned at the time of the devise; for a 
man cannot co nvey what he does not own \ * It (a will of 
lands) is not,' said Lord Eldon, 'an indefinite disposition 
of all a man may be possessed of at his death, as in the case 
of personal property. A disposition of land by will is no 
more than the appointment of the person who shall take the 
specific land at the death of the person making it. It is so 
far testamentary that it is fluctuating, ambulatory, and does 
not take effect until after the death. But it is in the nature 
of a conveyance, being an appointment of the specific estate V 
For the same reason, if a man devised land, and afterwards 
disposed of it, it would not, if it returned to his possession, 
pass under his original will. Th^^ills Act *, section 23, now 
enacts that a devise shall not be rendered inoperative by such 
subsequent conveyance ; and, section 24, that a will shall, 
with reference to the estate comprised in it, take effect as if 
executed immediately before the death of the testator, unless 
a contrary intention appear by the will. (2) If a man devised 
generally the residue of his lands to Af that was in effect 
a specific devise of those lands which he had not then devised 
to anyone else ; if, therefore, any of the specific devises failed, 
the heir, not the residuary devisee, took. The Wills Act, 
section 25, has now enacted a contrary rule. But, as we shall 
see, a residuary devise is still, for some purposes, regarded 
as specific*; and this is perhaps one of the few remaining 
practical consequences in modem law of the theory that a 
will of lands is a conveyance. (3) Till 1897 lands passed 

^ Sugden v. Lord St Leonards^ L. R. I P. D. 154, 237. 

^ Harvoood v. Goodright^ i Cowp. 90. 

^ Brydges v. Duchess of Chandos^ 2 Ves. 427. 

* I Vict, c 26, » Infra, pp. 77, 78. 
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directly, as by a conveyance, from the testator to the devisee. 
The executor or administrator had nothing to do with it 
Modem law has not, it is true, abandoned the theory in 
form V It has, however, abandoned most of the practical con- 
sequences of it. 

Under the Act of Henry VIII, the only form requisite for 
a wiU of realty was writmg. ' Bare notes in the handwriting 
of another person were allowed to be good wills within the 
Statute ^' 

The Stat ute of Frauds ' required all devises of lands ajad 
tenements to be in writing and signed by the testator, or by 
some one else in his presence and by his directions, and to 
be attested in the presence of the testato r by three or four 
credible witnesses. We shall see that one and the same form 
For all wills is now prescribed by the Wills Act; the interpre- 
tation, however, of this clause of the Statute of Frauds is 
sometimes applicable to the construction of the later A«t 

(b) Copyhold. Lands held by copyhold tenure were not 
within Henry VIIFs Statute of Wills ; they could not there- 
fore be devised, ex cept by vi rtuSLi^A jspecial .custom. In 
course of time a custom sprang up and became general, which 
allowed copyholds to be d evised by means of a surrepder to 
t he use of a will — though in some places customs existed 
against this general custom *. It was enacted in George IIFs 
reign ' that in cases where, by the custom of the manor, copy- 
hold tenements could be disposed of by will, a preliminary 
surrender to the use of the will should be unnecessary. 

Customary freeholds were usually devisable in the same 
manner as copyholds; but it was not clear whether the 
Statute of George III applied to them. 

It was decided that section 5 of the Statute of Frauds did 
not apply to copyholds. It is true that the custom of the 
manor might impose necessary solemnities. Where none 

^ Hensman v. Fryer^ L. R. 3 Ch. App. 420 ; Lancefield v. Iggulden^ L. R. 
KO Ch. App. 136. 
* Bl. Comm, ii. 376. * 29 Car. II. c. 3, | 5. 

^ Sugden, Essay on Wills, App. 8. * 55 Geo. III. c. 192. 
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wer6 imposed, any sort of writing, and sometimes even a. 
parol declaration, Sufficed ^ ; but now by the Wills Act both 
copyholds and customary freeholds must be devised in the 
form prescribed by the Act, The Act, however, saves, as the 
Act of George III saved, the fees and fines payable to the lord 
of the rhanor^ Lands of copyhold tenure will now, under 
the Land Transfer Act, v est in the executor or admin istrator,: 
except in cases where an admission or any act of the lord is 
necessary to perfect the title of a purchaser '. 

(c) Estates pur autre vie. The nature of these estates is 
anomalous. They partake partly of the nature of personal 
estate, and are for some purposes treated as personal estate, 
as will be seen from the rules as to their devolution on 
intestacy*; but they partake also of the nature of realty, 
e.g. flu asijsstate s in fee tail can be cre ated ou t^ of them*. 
They were not devisable at all before the Statute of Frauds ; 
that Statute gave power to devise them with the sairie for- 
malities as those required for a devise of freeholds under 
section 5*. They are now devisable like other kinds of 
property under the Wills Act; and will now probably vest 
in the executor or administrator under the Land Transfer 
Act, 1897 ^ 

2. The Will of Personal Estate. 

Wills of personal estate have been known, as we have seen, 
from an early period '. It was not till the end of the seven- 
teenth and the beginning of the eighteenth century that a 
man could leave all his property by will in every part of 
England •; but over the greater part of England the power 
had been secured as early as the fourteenth century. We 
have seen that the Ecclesiastical Courts, in gaining jurisdic-* 
tion over successions to personal property, had secured a 

1 Sugden, Essay on Witts, App. 8. * i Vict c 26, §§ 3, 4. 

» 60, 61 Vict. c. 65, §§ I, 4- * Infra, pp. 150, 151. 

» Re Barber's Settled Estates, L. R, i8 Ch. D. 624. 

« 29 Car. IL c. 3, § 12. 

^ See, however, Robbins on the Land Transfer Act, pp^ 33-35. 

^ Introduction, pp. 13 seqq. * Part ii, p. 130, n. 4. 
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larger jurisdiction than Ecclesiastical Courts possfessed any- 
where else in Europe. There were thus no general rules of 
canon law which dealt with the subject. The Ecclesiastical 
Courts, hampered as they were by the interference of the 
Common Law Courts/ were not strong enough to make for 
themselves a law of succession ; the consequence was a whole- 
sale reception of Roman law \ 

Sir H. Maine has said that the influence of the later Roman 
conception of a crime caused modern societies to arrive at the 
same legal conception sooner than they otherwise would have 
done \ In the same way the Roman conception of a will, as 
a secret and revocable instrument which takes effect at death 
only^ was adopted by the Ecclesiastical Courts and applied 
by them to the will of personalty®. English law, therefore, 
from an early period, has, undqr the influence of Roman 
law, applied to personalty what we may call the modem 
conception of a will; for to the English will of personalty 
Justinian's definition has always been applicable: * Voluntatis 

nostrae justa sententia de eo. quod c ^ uis post mortem suam^ 

fieri velit *.' A Roman will was not good unless an heir was 
appointed ; that is unless some person was appointed by it to 
represent the entire proprietary status of the deceased. The 
personal representative was made to fill this position in 
Engusn law, witn tnis restriction, however, that his liability 
was always limited to the assets of the testator. But he 
represented only the proprietary status of the deceased with 
regard to personal property. It is, as we have seen, not 
until the Wills Act ' that the will of realty has in any degree 

* Godolphin's and Swinburne's treatises show this, e. g. they found in 
Roman law that for a will an heir was necessary, but not for a codicil ; they 
thus laid it down that an executor was needed for a will but not for a codicil: 
Like the Doctor and Student they assimilated the executor to the Roman 
beres. [This has long ceased to be law.] So, too, both authors assvune. that 
civil law rules will apply unless something appears to the contrary. Whether 
they are to be applied or not, they usually state them^ 

* Ancient Law, p. 396. 

' Harwoodv, Goodright^ i Cowp. 90; Ano'fni JLaw, pp, I7i-I74» 

* Digest, 28r 1. 1 r BL-Comm, ii. 499. « i ViQt. c, a6^ 
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ceased to be a conveyance. It is not until 1897 that we get 
a real as well as a personal representative of the deceased 
— an official, as we have said, who offers a complete parallel 
to the Roman heres. Thus the nature of a will of personalty 
has been derived, through the ecclesiastical law, from the 
Roman law. But in one respect a very material departure 
was made from Roman law. English law originally required 
no formalities for a will of personalty *. It is true that the 
Statute of Frauds placed such restrictions upon nuncupative 
wills of personalty (where the estate thereby bequeathed 
exceeded ^£$0 in value) that they gradually went out of 
use '. But this enactment was not very efficacious, for the 
real property commissioners in 1833 reported that 'Wills 
of personal estate in writing may be made in any form 
and without any solemnity. It is not necessary even that 
the name of the testator should appear. Any scrap of 
paper or memorandum in ink or in pencil, mentioning an 
intended disposition of his property, is admitted as a will, 
and will be valid, though written by another person, and not 
read over to the testator, or even seen by him, if proved to 
have been made in his lifetime, according to his instructions. 
If a will is imperfect and it appears upon the face of it that 
something more was intended to be done, yet it will be 
valid so far as it appears to be complete, if it be proved that 
the testator's intention was arrested by sickness or death *.' 
Numerous suits, opportunities for fraud, and questions of 
almost insoluble difficulty were the consequences of this state 
of things. Accordingly the Wills Act* has now prescribed 
one necessar^ torm tor the wm ot a ii kmds 6f pybt^eriy. "^ 

^ Godolphin, pt i, chap, iii : * And hereof (forms of civil law) we have no 
use here in England, being not obliged to any of those solemnities, saving 
only to that in scripHs where lands and tenements are devised.^ 

^ 29 Car. II, c. 3, § 19. An exception was made in favour of wills made 
by soldiers on service, or by seamen at sea {§ 23). This was a direct 
imitation of Roman law, Williams, Exors., p. 104, note d. So it was saidi 
Drummond v. Parish, 3 Curt 531, that ' In order to ascertain the extent and 
meaning of the exception the civil law may be fairly resorted to.' 

• Sugden, Essay on Wills, App. 7. * J Vict c 26. 
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It may thus perhaps be said that, while the nature of the 
will of personalty has been the model to which, in most 
respects, the wills of other species of estate have been as- 
similated, the restraints of form — extended and improved by 
the Wills Act — to which the will of realty was subject, have 
been extended to the will of personalty. 

A codicil is, in English law, * a supplement to a will, or an 
addition made by the testator, and annexed to, and to be 
taken as part of, a testament \' 'Its nature is not substantive, 
but adjective*.' The same forms are required for executing 
a codicil as are required for executing a will * ; and if the will 
is not forthcoming at the death of the testator, the codicil 
could be proved as if it were the will *. But it usually exists 
with a will, and it is then read as a part of the will. Thus 
a testator devised property to the children of B, to be divided 
among them in the same way as they were entitled under 
the will of B, It was decided that Bs will and codicils made 
one instrument ; and that therefore the shares of the chil- 
dren under the testator's will were the same as they were 
under both the will and codicils of B\ So where a testator 
refers to, and confirms his will simply, the will, with all its 
codicils, is confirmed ®. If he desires to confirm the will with- 
out the codicils, he must clearly express that intention; or 
it must appear by necessary implication from the construction 
of the will that the will by itself is referred to '^. 

^ 2 Bl. Comnt, 500. ^ Green v. Tribe, L. R. 9 Ch. Di 231. 

» I Vict. c. 26, |§ 1,9. * /« the goods of Clements, L. R. '92 P. 254. 

' Pigott V. IViUer, 26 Beav. 90. 

« Green v. Tribe, supra. A reference to a will by its date merely does not 
exclude the codicils. 
"^ Williams, Exors. pp. 6, 7, and cases there cited. 
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THE FORMALITIES REQUIRED BY LAW FOR THE 
EXECUTION OF WILLS. 

Wills may be divided, with respect to the formalities re- 
quired by law for their due execution, into four classes: 
(i) Wills made according to the Wills Act ^ ; this is the most 
usual form. (2) Nuncupative wills. (3) Wills of seamen. 
(4) Wills valid under Lord Kingsdown's Act ^ 

I. Wills made according to the Wills Act. 

The Wills Act, section 9, enacts ' that no will shall be valid 
unless it shall be in writing and executed in manner herein- 
after mentioned ; that is to say, it shall be signed at the foot 
or end thereof by the testator or by some other person in his 
presence and by his direction, and such signature shall be 
made or acknowledged by the testator in the presence of two 
or more witnesses present at the same time, and such wit- 
nesses shall attest and shall subscribe the will in the presence 
of the testator, but no form of attestation shall be necessary.' 

This section of the Wills Act requires a careful analysis, in 
order that its meaning may be fully understood. 

(a) As to signature of the testator, 

(i) It must be signed by the testator. The testator must 
sign the will in order that he may show that he approves 
of it, and that the dispositions it contains are his. Thus, In 
the goods of Hunt '. Two sisters lived together. One of 

^ I Vict c. 26. * 24, 25 Vict. c. 1 14. 

» L. R. 3 P. and D., 25a 
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them prepared two wills for herself and her sister, the con- 
tents of which were almost similar. By mistake each exe- 
cuted the other's will. One died Sir J. Hannen held that 
she died intestate because the deceased did not by her signa- 
ture approve of any part of the paper propounded as her will. 
What the testator approves of by his signature is the whole 
will If it consists of several sheets — which need not neces- 
sarily be physically connected if they are in the same room 
when execution takes place ^ — the signature will approve 
them all ; provided it appears, or can be presumed, that the 
will was signed in the same state as it appears after death. 
Thus, in Rees v. Rees^^ the will of a testator was engrossed by 
a law stationer on fifteen numbered sheets. At the end there 
were three blank pages, which the testator numbered i6, 17, 
18. At the death the original fourth sheet was found loose, 
while the seventeenth had been used in substitution. In the 
absence of any evidence to the contrary, it was held that 
it must be presumed 'that the sheets bound together and 
constituting the will as found at the testator's death were so 
bound together at the time of the execution.' It is obvious 
that if there had been evidence to show that the sheets had 
not been so bound together at the time of the execution, the 
signature of the testator could not have approved the will as 
found at his death. The making of a mark will, as under the 
Statute of Frauds, be a sufficient signature''; and, similarly, 
sealing is riot sufficient on the ground that, if it were, forgery 
would be facilitated *. 

(ii) If it is not signed by the testator it must be signed by 
some other person in the presence of and by the direction of 
the testator. Provided always that the testator is present 
and directs the signature to be made, the other person may 
be one of the attesting witnesses*; and the other person 
may write either the testator's name or his own*. 

^ Williams, Exors, p. 73. » L. R. 3 P. and D. 84. 

' Baker v. Dening, 8 A. and E. 94. * Smith v. Evans, i Wils. 313. 
« Smith V. Harris, I Robert 262. « In the goods of Clark, 2 Curt. 329. 
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(iii) If the will is not signed in either of these two ways, 
an existing signature must be acknowledged by the testator, 
in the presence of the witnesses, to be his signature. Thus, 
in Gaze v. Gaze \ the deceased told two of the witnesses that 
he was going to sign his will, and appointed a meeting for 
that purpose at the house of a third witness. He produced 
to them a paper as his will, which was already signed and 
sealed. This was held to be a sufficient acknowledgment to 
the witnesses. The witnesses are not concerned to know 
whether or not the signature so acknowledged is really that 
of the testator, if the testator acknowledge it to them as his. 

(iv) The signature must be at the foot or end of the will. 
The interpretation put upon this clause of the Statute is 
clearly explained in the case of Smee v. Bryer *. Sir H. Jenner 
Fust said : * Immediately after the Statute was passed I was 
induced to think that its principal object was simply to alter 
the law which had obtained on the construction of the Statute 
of Frauds, under which it was held that the signature of 
a testator at the beginning of a will was a sufficient signing. 
But as cases multiplied I was inclined to think that there was 
another object, i.e. to prevent a testator adding to his will 
by filling up spaces left blank at the time of the execution, 
through which the mere commencement, or part only at least 
of the will, would be attested by the witnesses. It was from 
these further considerations . . . that I have of late been 
induced to adopt a stricter interpretation of the words.' The 
will in this case was written on three sides of a folded sheet. 
At the bottom of the third side there were eight-tenths of an 
inch left blank. The signature and attestation clause was 
half-way down the fourth side. The will was held bad. The 
natural consequence of this interpretation was that the inten- 
tions of testators were frequently frustrated. And so by 
1 5 Vict. c. 24, it is enacted * that every will shall, so far only 
as regards the position of the signature of the testator, or of 
the person signing for him, as aforesaid, be deemed to be 

^ 3 Curt 456. * I Robert 616. 
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valid ... if the signature shall be so placed at or after or 
following or under or beside or opposite to the end of the 
will that it shall be apparent on the face of the will that the 
testator intended to give effect by such his signature to 
the writing signed as his vn\l\ . . . But no signature shall 
be operative to give effect to any disposition or direction 
which is underneath, or which follows, nor shall it give effect 
to any disposition or direction inserted after the signature 
shall be made.' 

There have been numerous cases since this Act as to the 
position of a testator's signature. If it can be gathered from 
the appearance of the will that the signature is so placed at 
the end of the will, that the intent was by it to give effect to 
the will, the will is valid ; e. g. a will was written on the first 
side of 'a sheet of foolscap. The second and third sides were 
blank. It was signed and attested on the fourth side. The 
will was held good^ But where a paralysed testator made 
his mark in the middle of a duly attested card on which the 
will was written, the will was held to be bad ^ The Court 
declined to sever the part above from the part below the 
signature, because that might defeat entirely the testator's 
intentions. It will pronounce either for or against the will as 
a whole. It is otherwise where the testator duly signs a com- 
plete will, and then adds a clause. Here the will without the 
added clause will be admitted to probate *. 

(b) The attestation by witnesses, 

(i) What the witnesses must be able to swear to. Either 
(i) the witnesses must see the testator sign the will, or 
(2) the testator (if he has already signed) must acknowledge 
his signature to the witnesses. These requirements are ex- 
plained by Sir H. Jenner Fust in Ilott v. Genge\ * Under the 

^ The Act enumerates various places in which the signature may be validly 
placed; but it expressly says that their enumeration shall not restrict the 
generality of the Act 

» In the goods of Fuller, '92 P. 377. 

' Margary v. Robinson, L. R. 12 P. D. 8. 

* In the goods of Arthur, L. R. 2 P. and D. 273. ■ 3 Curt 160. 
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Statute of Frauds it was sufficient if the paper was acknow- 
ledged to be a willt but it is now enacted in express terms 
that the signaiure shall be acknowledged. It would seem to 
require t}iat the witnesses should see the signature ; that they 
should know that the paper was signed at the time — a fact 
which could only be known by seeing the testator sign, oc 
hearing him say that he had signed . . . How is it possible 
that a signature should be acknowledged (for it is not the will, 
but the signature, which is to be acknowledged) unless the 
signature is exhibited to the witnesses. The Statute requires 
that the signature should be attested. . . . Now the con- 
struction which I should be inclined to put upon the clause is 
that the production of the will, with the signature to it, and 
requesting the witnesses to attest and their attesting and sub- 
scribing the will, would be sufficient' Section 13 of the Wills 
Act* enacts that wills executed and attested in accordance 
with the provisions of the Act shall not require any other 
publication. The effect of this is that the testator may deceive 
the witnesses and lead them to believe that it is a deed and not 
a will which they are attesting. Thus, in Daintree v. Fasulo^, 
it was said that the fact that the witnesses, who acknowledged 
the testator's signature, were not told that it was a testa- 
mentary paper they were signing was immaterial If the 
witnesses have either seen the testator sign, or the testator 
has acknowledged to them as his a signature already on a 
paper — that suffices. 

It sometimes, however, happens that the witnesses, when 
required to give evidence as to the due execution of the will, 
have no recollection at all as to the circumstances, or give 
contradictory answers. The Court must then take into con- 
sideration all the circumstances attendant on the execution of 
the will, and the aspect of the will itself, in order to arrive 
at a conclusion as to whether there has been due execution. 
The Court need not attach credence to the statements of the 

^ I Vict. c. 26. 

^ L. R. 13 P. D. 67, 102 ; Sugden, Essay on Wilk^ p. 140. 
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witnesses if they do not appear to have an accurate recollec- 
tion of the facts. It can itself come to an independent judg- 
ment upon those facts. Thus, in Cooper v. Bociett^, sl will was 
held to have been signed before the witnesses attested it — 
though one witness said that the testator signed after he and 
the other witness had attested: and the other witness said 
that the part of the will on which the testator's signature now 
was, appeared to her to be blank when she had subscribed 
her name. 'Here,' said Sir H. Jenner Fust, 'it is a bare 
recollection of these two witnesses, contrary to the appear- 
ance of the paper, that the signature R. H. S. Cooper was 
added after they had attested the execution ; and the Court, 
if it so holds, must rely entirely on the accuracy of their 
recollection of the facts. In the case of Blake v. Knight ^ the 
Court pronounced against the recollection of three witnesses 
in favour of the validity of the paper, and from the whole 
circumstances of the case held that the witnesses were mis- 
taken. There the witnesses were examined three or fouf- 
years after the transaction; here they have been examined 
within a few months. But in this instance one of the wit- 
nesses is not positive, and speaks to her recollection and 
belief that the name of the deceased was not on the will when 
she signed it . . . Now, when the res gestae do not coniSrm 
the impressions of the witnesses, the Court must look at the 
circumstances of the case, as it is always at liberty to do.' Ifj 
in fact, the will appears to be on the face of it regular, actual 
affirmative testimony that the formalities prescribed by the Act 
have been complied with, may be waived ; for the Court will 
apply the maxim, 'omnia praesumuntur rite esse acta.' 'The 
maxim,' says Lindley L. J., 'expresses an inference which 
may reasonably be drawn when an intention to do some act is 
established ; when the evidence is consistent with that inten- 
tion having been carried into effect in a proper way; but 
when the actual observance of all due formalities can only 
be inferred as a matter of probability. The maxim is not 
^ 3 Curt 648, 662. ^ 3 Curt 547. 



40 TESTAMENTARY SUCCESSION. 

wanted when such observance is proved, nor has it any 
place when such observance is disproved. The maxim only 
comes into operation where there is no proof one way or the 
other \' 

(ii) The Act lays down certain conditions for valid attesta- 
tions by the witnesses. 

(i) As in the case of the testator the witnesses may attest 
by a mark, but not by a seal. 

(2) There is no particular place specified where the wit- 
nesses must attest. Thus, in Roberts v. Phillips^ y Lord Camp- 
bell laid it down that * the mere requisition that the will shall 
be subscribed by the witnesses, we think is complied with by 
the witnesses, who saw it executed by the testator, immediately 
signing their names on any part of it at his request with the 
intention of signing it.' This was a case under the Statute 
of Frauds; but it was assumed that it would apply to the 
analagous provisions of the Wills Act; and it has been so 
applied in a case where witnesses signed, not at the end of 
the will, but opposite certain alterations ^ 

(3) When the witnesses put their names or their marks 
to the will it must be with the intention of attesting the will. 
In the goods of Eynon * the testator and one witness made 
their marks. The second witness who was present at the 
same time wrote their names opposite to their marks. He 
did not sign his own name. The will was held to be bad. 
Sir J. Hannen said *the act done by the witness must be 
intended by him to evidence his attestation of the will. I must 
find that I can draw an inference from what occurred that 
the witness made a mark of some kind with the intention to 
evidence his attestation. In this case I cannot do so.' 

(4) If the will consists of several sheets, the signatures of 
the witnesses may be on any part of the paper, provided 
that the part on which they attest is physically connected 

^ Ham's V. Knight, L. R. 15 P. D. 170. * 4 E. and B. 450. 

^ In the goods of StreatUy^ L. R. '91 P. 172. 
* L. R. 3 P. and D. 92. 
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with the part which contains the testator's signature, and 
that the sheets were all in the room when the attestation 
took place \ 

(5) They must sign their names after the testator has 
signed, or after the testator has acknowledged his signature to 
them. 'The interpretation/ it was said, in Cooper v. Bockeli^ 
'which the Court has put upon the section is that the testator 
must sign or acknowledge his signature before the witnesses 
attest, and that, if the witnesses attest before the signature 
of the deceased is affixed, the will is not duly executed within 
the provisions of the Act/ 

(6) Both witnesses must attest in the presence of the 
testator, i.e. they must be in such a position with regard to 
the testator that he was able to see them. If they are in such 
a position, the question whether he actually saw them or not 
seems to be immaterial. In the goods of Edward Colman *, 
a will was held to be bad when the witnesses attested it in an 
adjoining room in such a position that the deceased could not 
see them from the bed in which he was lying, 'Had the 
deceased,' it was said, ' been in such a situation that he might 
have seen the witnesses subscribe their names, it might have 
been held to have been done constructively in his presence, 
as in the case where a lady sat in her carriage whilst the 
will was attested in a solicitor's office, in which she might 
have seen the witnesses sign their names.' 

(7) They must both attest at the same time. In Moore v. 
Kingly a testator signed his will in the presence of one 
witness. Some time after, he got a second witness to sign 
in his presence and in that of the first witness, acknowledg- 
ing his own signature and that of the first witness. The 
first witness also acknowledged her signature. The will 
was held to be bad. ' The Act,' it was said, ' is not complied 
with unless both witnesses shall attest and subscribe after the 
testator's signature shall have been made and acknowledged 

^ In the goods of Braddock, L. R. i P. D. 433 * 3 Curt. 659. 

» 3 Curt. 118. * 3 Curt. 243. 
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to them when both are actually present at the same time. . . . 
The Act says the testator may acknowledge his signature, but 
does not say that the witnesses may acknowledge their sub- 
scriptions.* The witnesses need not, however, attest in the 
presence of each other. But as they must attest at the same 
time and in the presence of the testator, they usually do attest 
in the presence of each other : and, as we shall see, this is 
stated in the ordinary form of attestation clause. 

(8) The Act says that no form of attestation shall be 
necessary. In practice a form of attestation clause is always 
used, which runs as follows : * Signed and acknowledged by 
the above named A. B. as his will in the presence of us, 
present at the same time, who in his presence, and in the 
presence of each other, have hereunto subscribed our names 
as witnesses.* The clause thus states that all the formalities 
required by the Act have been complied with. If a will is 
produced with a clause in that form the executor can get 
probate of the will on his oath alone. If there is no such 
clause, an affidavit from one of the attesting witnesses is 
required, stating that the formalities required by the Act have 
been complied with. 

(c) Can a document executed without these formalities ever 
take effect as a will ? 

It sometimes happens that a man leaves a validly executed 
will and refers in that will to another paper which is not 
validly executed ; or he may leave a will and a codicil, and 
the codicil may refer to another codicil as part of the will, 
which is not really a codicil, because it is not duly executed. 
The question then arises under what circumstances will such 
reference incorporate and make part of the will the unexe^ 
cuted paper. 

(i) Unexecuted papers may be incorporated by such refer- 
ence, but the reference must be to papers which are already 
in existence. A man cannot reserve to himself the power 
of disposing of his property by instruments which are not 
duly executed. In De Zichy Ferraris and Croker v. Marquis 
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of Hertford^ ^ the Marquis of Hertford left a will and a large 
number of codicils, some of which were duly executed accord- 
ing to the Wills Act and some of which were not so duly 
executed. Probate of all the codicils which had been made be- 
fore the date of the Wills Act (1838), and of one duly executed 
codicil of 1839, was granted. There were three others, dated 
1838, 1839, ^^d iS4o> which were not duly executed. A clause 
in the will confirmed all former codicils and directed that all 
future codicils should be taken as part of the will. It was 
held that the testator could not thus give himself the power 
to dispose of property by an unexecuted codicil. 

(ii) If a testator leaves, e.g. a will and three codicils, the 
second and third of which only are duly executed, and by 
the third codicil he confirms * his codicils,* only the duly exe- 
cuted codicil will be confirmed. It might be otherwise if he 
had left only the first codicil. In Ingoldby v. Ingoldby^^ it was 
said 'there is only one paper here which comes uncfer the 
description of a codicil. It is not indeed a codicil because 
it is not duly executed; but it is clear that the testator in- 
tended it to be a codicil not only from the paper itself but 
from the indorsement ; and it was attached to the will by 
sealing wax, without a seal ... I apprehend that there are 
cases in which a testator has bequeathed property to his 
children, and, there being no legitimate children answering 
the description, illegitimate children have taken : so here, 
there being no duly executed codicil, the words may have 
reference to an unexecuted codicil.' 

(iii) The unexecuted paper referred to must be sufficiently 
identified If it is not actually physically connected with the 
confirming will or codicil, there must be an absolute proof of 
identity. * The want of specific identification would of neces- 
sity repeal to a certain extent the Statute (i. e. the Wills Act); 
for, if general reference would do, why should not a testator 
write as many codicils as he pleases, after the incorporating 

1 3 Curt 468. 5. C. on AppeaL, 4 Moore P. C. 339. 
' 4 Notes of CaseSt p. 493. 
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codicil, and by omitting to date Ihem or by ante-dating them, 
defeat the provision of the Statute \' If sufficiently identified, 
parol evidence can be admitted to show whether or not the 
instrument so identified is really meant to be incorporated 
by the will. 

(d) The form in which a will may be drawn up. 

Provided that the document is executed in accordance with 
the Statute, there is no requirement as to the form which it 
shall take. ' Although/ says Williams, ' much greater strict- 
ness seems to have prevailed in earlier times, it has been 
decided in a great variety of modem instances that it is not 
necessary that an instrument should be of a testamentary 
form in order to operate as a will. Indeed, it may be con- 
sidered as a settled point that the form of a paper does not 
affect its title to probate, provided it is the intention of the 
deceased that it should operate after his death, and the paper 
is duly* attested in accordance with the Wills Act^' Thus, In 
the goods of Robinson ^, the question was, could the part of 
a lease for seven years, which provided that if the deceased 
died during the seven years, the rent should be paid to certain 
persons, be admitted to probate ? It was held that it could 
not, because the in strument was not revocable, nor did it 
depenS upon death ^or its effect, m rnotfieVcase the instru- 
ment was testamentary in form and duly executed, but the 
deceased had stated on the paper ' this is not meant as a will, 
but a guide.' The document was not admitted to probate on 
account of the absence of the animus testandi*. If it is not 
clear on the face of the document whether or not there was 
an intent that it should take effect as a will, parol evidence 
can be resorted to. In the goods of Slinn^, a deed poll — duly 
attested as required by the Wills Act — was admitted on such 
evidence to probate. 

^ 4 Moore, P. C. at p. 367. ^ Williams, Exors. p. 94. 

« L. R. I P. and D. 384. 

* Ftrguson Davie v. Ferguson Davie^ L. R. 15 P. D. 109. 
» L. R. IS P. D. 156. 
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2, Nuncupative Wills. 

\ A nuncupative testament is when the testator, without any 
writing, doth declare his will before a sufficient number of 
witnesses \' Such wills are rendered invalid by the Wills 
Act But that Act contains an exception similar to that 
contained in the Statute of Frauds; for it enacts, section ii, 
'that any soldier being on actual military service, or any 
mariner or seaman being at sea, may dispose of his personal 
estate as he might have done before the making of this Act* 
Therefore a nuncupative will may be valid, (i) if the will is of 
personal estate, (2) if it is made either by a soldier on active 
military service (the will of a soldier in barracks or at home 
is not privileged ') or by any mariner or seaman at sea. This 
applies to all seamen, whether in the naval or merchant ser- 
vice. But they must be at sea, e. g. in The Earl of Euston 
V. Seymour^, the commander of the naval force at Jamaica 
lived on shore at the official residence. It was held that he 
was not at sea so as to bring him within the exception. 
It was held otherwise in a case where a seaman was on 
leave on shore, and, while there, died. And a surgeon in the 
navy, who, being invalided, was travelling home as a passen- 
ger, and died on the way, was held to be at sea *. To these 
wills the old rule that a will can be made at the age of four- 
teen applies, because such wills might have been made at 
that age before the Act". 

3. Wills of Seamen. 
The Act, 28, 29 Vict c. 72, has made special regulations as 

^ Williams, Exors. p. 103. 

* Ibid. p. 104 ; Drummond v. Parish^ 3 Curt. 522. 
^ Williams, Exors, p. 105. 

* In the goods of Daniel Saunders^ L. R. i P. and D. 16 : 'Without going 
so far as to say that every man who is a seaman by profession is entitled if 
he is at sea on some occasion, wholly dissociated from his profession, to the 
benefit of the Statute, I am justified in holding that the deceased, though he 
was not actually on duty as a naval surgeon, yet, as he was returning home 
invalided from such service at the time when the will was made, was at sea 
within the meaning of the Statute.' ^ Williams, Exors, p. 106. 
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to the formalities to be observed in the case of wills of certain 
classes of seamen. 

The Act applies to a petty officer or seaman, non-com- 
missioned officers of marines or marines, or other persons 
forming in any capacity part of the complement of the Queen's 
ships — exclusive of assistant engineers, commissioned, war- 
rant, and subordinate officers \ A will made after the Act 
by any such person before he entered the service does not 
pass wages or other monies payable by the Admiralty \ Nor 
is it valid, while the testator is a seaman, if contained on the 
same paper with a power of attorney *. 

To make such a will valid it must comply with the follow- 
ing requisites * : — 

(i) It must be in writing and executed with the formalities 
required by the Wills Act. 

(2) If made on board ship, one of the two witnesses must 

be a commissioned officer, chaplain, or warrant or 
subordinate officer belonging to the naval, marine 
or military service. 

(3) If not made on board ship, one of the two witnesses 

must be either as in (2), or a governor, agent, doctor, 
or chaplain of a naval hospital at home or abroad, or 
a justice of the peace or clergyman of the parish 
where the will is executed, or a British consular 
officer, officer of the customs or notary public. 

If made by a seaman or marine while a prisoner of war, it is 
valid if it complies with the following provisions * : — 

(i) If it is in writing and signed, and the signature is made 
or attested by the testator in the presence of one 
witness of certain of the classes mentioned above, 
and the witness attests in his presence. 

(2) If the will is made in accordance with the forms of the 

place where it is executed. 

(3) If made according to the ordinary forms of English law. 

But, notwithstanding anything in the Act contained, if 
a will is made by any person, serving as a seaman or marine, 
who is either at sea or on actual military service, the Ad- 
miralty may pay any monies to any person claiming under 

M^ M3. »§4. §5. 'S^. 
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such will, though the will does not comply with the provisions 
of the Act, if, having regard to the circumstances of the case, 
the Admiralty consider that the Act may be dispensed with \ 

4. Wills valid under Lord Kingsdown's AcT^ 

The Act applies to all wills and other testamentary instru- 
ments made by persons who die after August 6, 1861. 

It enacts (section i) that every will and testamentary in- 
strument made out of the United Kingdom by a British 
subject (whatever be his domicil ' at making or death) shall 
be regarded as well executed for personal estate if made 
either according to the forms required by the law of the place 
of making or the law of the domicil of the testator when the 
will was made or the law of the testator's domicil of origin. 

The Act applies only to personal estate and to British sub- 
jects. In the goods of Baroness Von Buseck *, the deceased 
had become German by her marriage with a German. The 
will was executed according to English law. The will was 
held to be invalid because the provisions of the Act apply 
only to British subjects. 

Section 2. Every will and testamentary instrument made 
within the United Kingdom by a British subject (whatever 
be his domicil at making or at death) shall as regards per- 
sonal estate be well executed if the forms required by the laws 
of that part of the United Kingdom, where the same is made, 
be complied with ; i. e. if a will is made in England according 
to the Wills Act, the fact that the testator is domiciled in 
Ireland or Scotland, is not for the future to invalidate the will. 

Section 3 deals with the revocation of wills; but may be 
conveniently noticed here with the other clauses of the Act. 

I § 7. 2 24, 25 Vict c. 114. 

' Domicil is either (i) the place in which a man resides ammo manendi^ 
or (2) the place in which, having so resided, he continues to reside, though 
without the animus manendi^ or (3) the place as regards which he retains the 
animus manendi^ though he in fact no longer resides there. The underlying 
notion is that of a place which is a man's permanent home. Dicey, Conflict 
of Laws, pp. 79-93- 

* L. R. 6 P. D. 211 ; cf. Bloxam v. Favre, 9 P. D. 130. 
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It enacts that no will or other testamentary instrument shall 
be revoked, nor shall its construction be altered by the testa- 
tor's change of domicil. Thus, In the goods of Reid^^ there 
was a Scotch ante-nuptial settlement, which is in Scotland 
a valid testamentary instrument — not revoked by marriage. 
The settlor removed to England and had an English domicil 
at death. Sir J. P. Wilde said * the 3rd sec. appears to have 
been intended to provide for a case of this kind ... up to the 
moment when he (the settlor) abandoned his Scotch domicil 
the will was good. He afterwards changed this Scotch 
domicil for an English domicil, but he did nothing after he 
came to England which had the slightest effect on the validity 
of the will either by the law of England or by the law of 
Scotland. If therefore he should be held to have revoked his 
will by passing from Scotland to England it would be impos- 
sible to say that the will was not revoked "by reason of 
a subsequent change of domicil ^." ' 

* L. R. I P. and D. 74. 

* Had he married in England instead of in Scotland * a question of some 
nicety would probably have arisen.' It might have been held that as it was 
the marriage and not the change of domicil which revoked the will, the Act 
did not apply. 



III. 

REVOCATION, ALTERATION, AND REPUBLICATION 
OF A WILL. 

I. Of the Power to Revoke a Will. 

* If I make/ says Coke, * my testament and last will irre- 
vocable, yet I may revoke it ; for my act or my words 
cannot alter the judgment of the law to make that irrevocable 
which is, of its own nature, revocable \' This principle is 
illustrated by two classes of cases, (i) Cases of mutual 
or conjoint wills. Several persons execute the same will, 
each disposing of their property in the others' favour ; the 
question arises, can one who has taken under the will make 
a fresh will, and dispose of the property otherwise than 
according to the joint will ? The answer is, that person can 
— though, of course, had no other disposition been made, the 
joint will would have taken effect. In Hobson v. Blackburn ^, 
two sisters and a brother made a joint will. Under it the 
property was to go, if they did not marry, to the survivors, 
and ultimately to the last survivor. The brother died, 1796, 
without having revoked his part of the joint will ; and pro- 
bate was granted. The two sisters possessed the property 
till 1820, when one died. Before her death she made a sepa- 
rate will. This was decided to be her last will. Sir John 

^ Vymor's Case, 8 Rep. 82 a. 

* I Add. 274, 277. Of. In the goods of Leiitia L^ovegrove, 2 Sw. and Tr. 
453. If the joint will is not revoked and one of the testators die, the joint 
will will pass the property of the deceased. Of. In the goods of Pia&zi- 
Smyth, L. R. '98, P. 7. 

£ 
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NichoU said, * I have no hesitation whatever in rejecting the 
allegation propounding the mutual or conjoint will as that of 
the party deceased in this cause on the principle that an 
instrument of this nature is unknown to the testamentary 
law of this country ; or in other words that it is known as 
a mil to the law of this country. It may, for aught that 
I know, be valid as a compact — it may be operative in equity 
to the extent of making the devisees of the will trustees for 
performing the deceased's part of the compact. . . . The alle- 
gation plainly proceeds upon a notion of the irrevocability of 
the instrument which it propounds as the will of the deceased. 
Why, this very circumstance destroys its essence as a will 
and converts it into a contract* (2) There are cases in which 
one person has promised another to make certain dispositions 
in his favour by will. Even if that promise amounts to a 
contract, it will not, as we might gather from the judgment 
just cited, prevent the person who has entered into it from 
revoking the will : — * His own act and deed cannot alter the 
judgment of the law to make that irrevocable which is of its 
own nature revocable.' But such revocation will give to the 
person injured by the breach of contract a right to an action 
for damages. This clearly appears from two early cases on 
the subject. In Dufour v. Pereira ^, a man and his wife joined 
in making a will which was expressed to be their joint last 
will. It left property to the survivor and other gifts over. 
The husband died and his widow enjoyed the property. At 
her death it was found that she had made a new will, which 
left the property other than according to the joint will. 
Lord Camden held that she could not do this: 'This is a 
contract ; if not revoked during the joint lives by any open 
act, he that dies first, dies with the promise of the survivor 
that the joint will shall stand. It is too late afterwards for 
the survivor to change his mind ; because the first dier's will 
is then irrevocable ; which would otherwise have been differ- 
ently framed if that testator had been apprized of this dissent.' 
^ 2 HsLrgravCf Juridical ArguntentSf p. 304. 
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In the subsequent case of Walpole v. Orford^^ Lord Eldon 
carefully explained that in Dufour v. Pereira the widow had 
not as a matter of fact lost her power of revoking the joint 
will, for her new will was proved ; but that, notwithstanding 
her will, the property must pass according to the contract 
which she had made with her husband. In the case before 
him he held that there was no contract There was, if any- 
thing, merely an honourable engagement. There have been 
numerous cases since then which have illustrated these prin- 
ciples ^ They all turn upon this — can it be proved that there 
is a definite contract to dispose of the property by will? 
If it can, then, though the will stands, the testator's estate 
will be answerable in damages for the breach of contract ; so 
that practically the will is inoperative. If it cannot, there is 
no remedy. And it must be carefully noted that no mere 
representation on the part of the testator can bind his estate. 
It is either a contract or nothing*. 

2. Presumed or Implied Revocation. 

This subject is dealt with by sections i8 and 19 of the 
Wills Act^ 

Section 18: Every will made by a man or woman shall 
be revoked by his or her marriage — except a will made in 
exercise of a power of appointment, when the real or per- 
sonal estate thereby appointed would not in default of such 
appointment pass to his or her heir, customary heir, executor 
or administrator, or the person entitled as his or her next-of- 
kin under the Statute of Distributions ^ 

Section 1 9 : No will shall be revoked by any presumption of 
an intention on the ground of an alteration in circumstances. 

^ 3 Ves. 402. 

* Cf. cases cited, 2 Hargravef Juridical A rgutnents; Robinson v. Omntanney^ 
L. R. 23 Ch. Div. 285 ; Alderson v. Maddison^ L. R. 8 A. C. 467 ; Hammers- 
ley V. de Biel^ 12 CI. and Fin. 45. 

3 Pollock, Contracts, Appendix, note K (ed. 1889). * i Vict. c. 26. 

* Because the revocation of a will in a case to which the exception applies 
would operate in favour of those entitled in default of appointment. The 
children of the testator could not be affected by it 

E 2 
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According to the old law before the Act the general rule 
was in accordance with section 19. The will was good until 
the testator expressly revoked it\ It logically followed that 
not even marriage could be presumed to have revoked the 
will of a man. Marriage, it is true, revoked the will of a 
woman ^ not, however, upon the ground of a presumption 
arising from altered circumstances, but upon the ground that 
by marriage she ceased to be able to make a will ; and that 
consequently her will (which could not, of course, take full 
effect till her death) became void^ 

But in the seventeenth century an exception to this rule 
was introduced. Marriage and the birth of a child not pro- 
vided for by will was held to revoke any will '. There was at 
first a difference of opinion between the Common Law Courts 
and the Ecclesiastical Courts as to the grounds of this excep- 
tion : the former holding that it was a condition annexed by 
law to the making of a will, and wholly independent of the 
intention of the testator * ; the latter holding that it depended 
entirely on intention ^ The practical consequence was that 
the Common Law Courts did not allow, while the Eccle- 
siastical Courts did allow, evidence of a contrary intention. 
But in the case oi Israeli v. Rodon '', the Privy Council applied 
the common law rule to wills of personalty, and thus over- 
ruled the view formerly held by the Ecclesiastical Courts. 

The effect of these two sections of the Wills Act therefore 
is: (i) As under the old law, there can be no such thing as 
a revocation of a will presumed from the circumstances of the 
testator ; (2) Marriage (except in the case mentioned, section 
18) revokes the will either of a man or a woman. Section 18 
substantially adopts the views of the Common Law Courts ; 
it however alters the circumstances under which the will is 

1 Williams, Exors. p. 190 (ed. 1879). 

2 Ibid. p. 195. Thus, if she had a power to appoint by will, marriage did 
not affect a will made in exercise of that power, 

^ Overbuty v. Overbury^ 2 Shower, 242 (1682). 

* Marston v. Roe, 8 A. and E. 14. • Johnson v. Wtlls^ 2 Hagg. 561, 

« 2 Moore P. C. 51. 
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revoked ; for the birth of a child unprovided for by the will is 
no longer the condition of such revocation. 

3. Express Revocation or Alteration. 

This subject is dealt with by sections 20 and 21 of the 
Wills Act. 

Section 20 : No will or codicil or any part thereof, shall be 
revoked otherwise than as aforesaid*, or by another will or 
codicil executed in manner hereinbefore required, or by some 
writing declaring an intention to revoke the same, and exe- 
cuted in the manner in which a will is hereinbefore required 
to be executed, or by the burning, tearing or otherwise 
destroying the same by the testator, or by some person in 
his presence and by his direction, with the intention of re- 
voking the same. 

Section 21: No obliteration, interlineation, or other altera- 
tion made in any will, after the execution thereof, shall be 
valid or have any effect, except so far as the words or effect 
of the will before such alteration shall not be apparent, unless 
such alteration shall be executed - in like manner as herein- 
before is required for the execution of the will ; but the will 
with such alteration as part thereof, shall be deemed to be 
duly executed if the signature of the testator and the sub- 
scription of the witnesses be made in the margin, or on some 
other part of the will opposite or near to such alteration, or at 
the foot or end of or opposite to a memorandum referring to 
such alteration, and written at the end or some other part 
of the will. 

The methods of expressly revoking or altering a will can 
thus be brought under three heads: {a) acts of physical 
destruction, (b) a subsequent will, (c) some writing executed 
as a will. 

(a) Acts 0/ physical destruction, 

(i) The will must be * burnt, torn or otherwise destroyed.* 
There must be an actual act of destruction. In Cheese v. Lovejoy^ 
^ I.e. §§ 18 and 19. =» L. R. 2 P. D. 251. 
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a will was found on the death of a testator on the kitchen 
table. He had drawn a pen through some parts of the will ; 
but the will itself was legible. He had written on the back, 
* All these are revoked.' The will was held good. James, L.J., 
said * It is quite clear that a symbolical burning will not do, 
a symbolical tearing will not do, nor will a symbolical de- 
struction. There must be the act as well as the intention.* 
The words 'otherwise destroyed* do not mean necessarily 
acts ejusdem generis with burning and tearing. They mean 
any acts by which the character of the document as a will 
is destroyed. Thus, to cut out or to completely obliterate 
the signature is a sufficient act of destruction, because * it is 
difficult to comprehend when that which is essential to the 
existence of a thing is destroyed how the thing itself can 
exist \' The destruction must take place either by the act of 
the testator, or by the act of some person in his presence and 
by his direction. Thus, in Mills v. Millward^^ a testatrix gave 
her will to a relative to read. The relative destroyed it in 
a fit of indignation because she was not mentioned in it. 
The testatrix afterwards declined to make another will. It 
was held that the will was not revoked because it had been 
destroyed neither by the testatrix, nor by her direction. 
According to section 21, if the act of destruction is the 
obliteration of the words of the will, the original words 
must not be apparent. If the original words cannot be read 
without extrinsic or expert evidence the Statute is satisfied. 
In Townley v. Watson ', Sir H. Jenner Fust said ' What is an 
obliteration ? Is it not by some means covering over words 
originally written so as to render them no longer legible ? 
I cannot understand, if the legislature really intended that 
extrinsic evidence should be admitted, why a few more words 
were not added which would have freed the section from all 

^ Hobbs V. Knight, I Curt. 768, 777. Cf. Reed v. Harris, 6 A. and E. 209 ; 
In the goods of Morton, L. R. 12 P. D. 141. 
2 L. R. 15 P. D. 20. 
* 3 Curt. 761, 768. Cf. In the goods of Horsford, L. R. 3 P. and D. 211. 
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doubt; for instance why was it not thus penned — "unless 
the words shall be capable of being made apparent ? " ' 

(ii) These acts must be done animo revocandi. Thus, In 
the goods of Thornton ^ a testatrix was under the erroneous 
idea that a codicil was not duly executed. She directed it 
to be torn across and sent to her solicitor to be copied. 
She died before she could re-execute it. Probate of the 
original copy was granted. As was said in another case : 
* All the destroying in the world without intention will not 
revoke a will, nor all the intention in the world without 
destroying. There must be the two ^' 

The intention will govern the act. Thus if a part of a will 
is destroyed it may be inferred that the intent was not to 
revoke the whole will, but only the part destroyed, i. e. to 
alter the will. 'The intention may in the absence of any 
express declaration be inferred from the nature and extent 
of the act done by a testator, i. e. it may be inferred from the 
state and condition to which the instrument has been reduced 
by the act. From the face of the paper itself it may be in- 
ferred either he did intend to destroy the will altogether or 
did not*.' 

(b) A subsequent will, 

A subsequent duly executed will or codicil, will, under 
section 20, revoke a prior will ; and similarly alterations and 
interlineations, if duly executed, will under section 21 alter 
a prior will ; for * No man can die with two testaments and 
therefore the last and newest is of force *.' But as with acts 
of physical destruction, so with revocation or alteration by 
subsequent will, there must be present the intent to revoke 
or alter. Thus, in Brown v. Brown \ A made a will. After- 
wards he made a second will. The first will was found on his 
death, but not the second. It was proved by the evidence 

1 L. R, 14 P. D. 82. * Cheese v. Lovejoy (supra, p. 53). 

^ Clarke v. Scripps, 2 Robert. 563, 568. Cf. In the goods of John Woodward^ 
L. R. 2 P. and D. 206. 
* Swinburne, 7, 14, i. "8 E. and B. 876. 
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of the solicitor who drew the second will that it revoked the 
first. The result was that A died intestate. The first will 
was revoked ; and the second, not being forthcoming, the pre- 
sumption was that it had been destroyed by the testator with 
the intent of revoking it. The difficulty always is in any 
given case to find out whether or not this intent exists ; for 
if it does not, any number of duly executed testamentary 
papers may together contain the one last will of the deceased. 
* It is clear,' said Sir J. Hannen \ * that the mere fact of a 
testator having executed a testamentary paper of a later 
date, does not of itself invalidate an earlier disposition. The 
question is always one of intention to be collected from the 
language of the posterior instrument. Did the testator intend 
that the language of the later paper should be taken as his 
final and complete will to the exclusion of all others, or did 
he mean that it should be taken in conjunction with the pre- 
vious instruments ? ' This intention can only be ascertained 
2ind carried out by ascertaining from the different documents 
what the testator's wishes were, and by admitting to probate 
all those papers which carry out those wishes. ' The intent- 
tion,' said Sir J. P. Wilde ^, * to be sought and discovered 
relates to the disposition of the testator's property, and not 
to the form of his will. What disposition did he intend — 
not which or what number of papers did he desire or expect 
to be admitted to probate— is the true question. And so this 
Court has been in the habit of admitting to probate such and 
as many papers (all properly executed) as are necessary to 
effect the testator's full wishes, and of solving the question 
of revocation, by considering^ not what papers have been 
apparently superseded by the act of executing others, but 
what dispositions can be collected from the language of all 

^ In the goods of De la Saussaye^ L. R. 3 P. and D. 42. 

2 Umage v. Goodhan, I P. and D. 57. Cf. Cadell v. IVilcocks, L. R. '98, P. 
21. A will of 1894 was held to be revoked by a will of 1895 (though there 
were no express words of revocation) because both professed to deal with 
the whole of the testatrix's property, and they were therefore incapable of 
standing together. 
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the papers that the testator designed to revoke or retain.' 
Thus the mere fact that the existence of a subsequent will 
is proved, the contents of which are not known, can have no 
effect upon the validity of prior wills. They might be codicils 
or merely confirmatory \ 

{c) Sotne writing executed as a will. 

The writing must be executed like a will, and the intent to 
revoke must be * declared,' i. e. it is not to be gathered merely 
from presumptions or implications of what under the circum- 
stances the testator intended. In Ford v. De Pontis^y a married 
lady made a will in pursuance of a power of appointment, 
April 1854. In August 1854, in exercise of the same power 
she disposed of her property in a slightly different way by 
deed poll, reserving to herself a life interest. The deed was 
executed in accordance with the Wills Act. But it was invalid 
because it was made in contemplation of future illicit cohabi- 
tation. It was, however, argued that the deed, though invalid 
as a deed, might revoke the will, because it was a writing exe- 
cuted as a will ; and because, by its different disposition of the 
property, there was clearly implied an intent to revoke the will. 
It was held that it could not have this effect because under 
the Act the intent must be expressed. ' By express declaration,' 
said Romilly, M.R., *I do not mean that the words must be "I 
do declare that I do intend to revoke my will," but that any 
equivalent words which amount to that will be sufficient.' 
Thus, when a testator obliterated a codicil, and at the foot 
there was the memorandum (signed and attested by two 
witnesses), * We are witnesses of the erasure of the above,' 
it was held to be sufficient'. 

It will thus be seen that all cases of express revocation or 
alteration depend ultimately on the intention of the testator. 
From this the important consequence flows that if a testator 
cancel or alter his will under a mistake either of fact or of 
law, the cancellation or alteration will not take effect, (i) If 

1 Cutto V. Gilbert, 9 Moore P. C. 131. * 30 Beav. 572, 594. 

« In the goods of T. H, Gosling, 1 1 P. D. 79. 
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he is under a mistake of fact his only expressed intention is 
to revoke or alter under circumstances which do not exist. 
Thus, a testator revoked legacies by codicil and stated that 
his reason was the death of the legatees. They were not 
dead, and therefore the revocation did not take effect ^. * If 
a testator said he thought he had ;^i 00,000, and distributed 
his estate accordingly, and it turned out he had only ;£2o,ooo, 
his intention would clearly be defeated by disregarding the 
preliminary statement ^' (2) If he is under a mistake of law, 
equally clearly the intention of the testator would not be 
carried out if that mistake were disregarded. The principle 
is chiefly illustrated by what are known as cases of dependent 
relative revocation ; and it applies both to cases of alteration 
and revocation. Thus', a valid will of lands was made (before 
the Wills Act). Another will was afterwards made of the 
same lands, which revoked all former wills. This will was 
good as a revocation, but it could not take effect as a will. 
It was held that the devisee under the first will must take, 
and not the heir, because the cancelling was not referable 
to a general intention to revoke; but there was only an 
intention to revoke under the mistaken impression that the 
latter will was good. Sir J. Hannen concisely states the 
principle in another case*. 'If the testator's act can be 
interpreted thus — whatever else I may do I intend to cancel 
this as my will from this time forth — the will is revoked; 
but if his meaning is — as I have made a fresh will my old one 
may now be destroyed — the old will is not revoked if the new 
one be not in fact made.* 

It may be thought that such cases form an exception to 
the rule that relief will not be given in cases of a mistake in 
law. They really do not. It is perfectly true that no one 
can plead ignorance or mistake of law in order to escape from 

^ Campbell V. French^ 3 Ves. 321. 

2 Malins, V.C. Thomas v. Howell, L. R. 18 Eq. 198, 2il. 
» Onions V, Tryer, i P. Wms. 343 (17 16). 

* Duncer v. Crabb, L. R. 3 P. and D. 98 ; Cf. Powell v. Powell, L. R. i 
P. and D. 209. 
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his legal obligations. But we must be careful to see what 
the provisions of the law are. If the law says that a man 
shall observe a course of conduct, non-observance of that 
conduct will not be excused because the delinquent mistook 
the law. If, however, the law says that certain acts shall, 
if done with a certain intent^ have a certain effect, then the fact 
that the law was mistaken may negative the idea that the 
requisite intent was present. It is easy to see that cases of 
dependent relative revocation come under this principle, 
because questions of the revocation and execution of wills 
are questions of intent. It is otherwise in cases where the 
legislature has said that under certain circumstances a will 
shall be wholly or partially bad, irrespective of intent. In 
Tupper V. Tupper^^ gifts were left by will to various charities. 
These gifts were revoked by a codicil which gave the property 
to a fund which was being raised for the purchase of land for 
charitable purposes. This disposition therefore infringed the 
Mortmain Acts. It was held that there was an intestacy as 
to this property. The former gifts were revoked and the latter 
were void. The doctrine of dependent relative revocation 
could not apply to such a case. The law made the bequest 
void and took no account of the testator's intent. 

As with the making of a will, so with the revocation or 
alteration of a will, there is often no evidence at all as to 
circumstances under which certain acts, which may or may 
not have revoked or altered a will, have taken place. What 
will the law presume in such cases ? 

(i) Revocation. 

If there is evidence that the testator made a will and the 
will is not forthcoming at his death, the presumption is that 
the will was destroyed animo revocandi by the testator. On 
the other hand it will not be presumed that this lost will 
revoked any prior will unless there is 'stringent and con- 
clusive ' evidence of its contents. Thus it was laid down by 
the Privy Council in Cutto v. Gilbert^ that * there is not one 

^ I Kay and J. 665. * 9 Moore P. C. 131. 
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authority which lays down the proposition that the execution 
of a subsequent will, destroyed animo revocandi by the testa- 
tor, the contents of which are not known, revokes a prior will 
On the contrary, in all the cases where revocation has been 
held to be effected, there has been a proof of a difference of 
disposition.' 

All such presumptions can however be rebutted by adequate 
proof to the contrary — they are presumptions /wm — not juris 
et de jure. The case of Sugden v. Lord St. Leonards ^ is the 
best instance of this. On the death of Lord St Leonards his 
will could not be found. But the testator had been in the 
habit of talking about the provisions of the will to different 
members of his family, and especially to his daughter. Miss 
Sugden. She was therefore able to give the provisions of the 
will from memory. And, as, under the circumstances, it was 
most improbable that the testator had destroyed his will, this 
statement was allowed to be proved as his will. * I will first 
consider,' said Jessel, M.R., 'the question of the revocation of 
the will. Now as to that, no doubt the law requires that it 
shall be proved satisfactorily that a will has been duly exe- 
cuted and attested. You must also prove destruction of the 
will with intent to revoke, in order to get rid of the will itself. 
But there is another rule of law equally well established — 
that you do produce satisfactory proof of that which the 
legislature requires if you trace the will to the possession 
of the testator, and it is not forthcoming at his decease, and 
there is no evidence to show what has become of it. That 
raises a sufficient presumption of law that he destroyed it 
with the intention of revocation ; but, like all other presump- 
tions of law, it may be rebutted by sufficient evidence.' 

(ii) Alteration. 

If a will is produced with alterations or obliterations on the 
face of it, the party who is propounding it, is propounding 
a doubtful instrument ; he must clear up the doubt if he 
wishes to obtain probate of the will. The rule is clearly stated 

1 L. R. I P. D. 154, 231. Cf. Woodward v. Goulstom, L. R. 11 A. C. 469. 
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by Page- Wood, V.C, in Williams v. Ashton^. *I do not 
think that it is quite a correct mode of stating the rule of law 
to say that alterations in a will are presumed to have been 
made at one time or another ... As to a deed, a presumption 
is considered to exist that alterations have been made before 
execution, because if you presume them to have been subse- 
quently introduced you presume a crime. . . . With respect 
to a will this reasoning has no application. ... If a general 
statement by a testatrix, that she had made some alterations 
in her will, were to give validity to any alterations found 
in the instrument after her death, that would enable her at 
any time after such statement to make as many unattested 
alterations as she pleased. I apprehend the rule is that 
those who propound a doubtful instrument must make the 
doubt clear.' 

A person cannot give to another the right to make a will 
for him ; nor can he give to another the right to revoke his 
will ; because, in neither case, would the requirements of the 
Wills Act be complied with. But a person may make the 
validity of his will dependent on a contingency. Thus it was 
held that a man could make the validity of a codicil condi- 
tional on the approval of his wife *. 

4. The Republication of a Will. 

As a man may revoke his will, so he may revive a will 
which has been revoked ; except in the case of a will wholly 
destroyed animo revocandi] for it is impossible to revive that 
which has no existence ^ 

Section 22 of the Wills Act enacts *that no will or codicil 
or any part thereof, which shall be in any manner revoked, 
shall be revived otherwise than by the re-execution thereof, 
or by a codicil executed in manner hereinbefore required, and 

^ I John, and Hem. 115, 118. CC Lord Brougham, Cooper v. Bockett^ 
4 Moore, P. C. 419, 449. 

" In the goods of Smith, L. R. I P. and D. 717. Cf. I Ves. Sen. 189. 
» In the goods of SteeU, L. R. I P. and D. 575. 
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showing an intention to revive the same ' ; i. e. either the will 
must be re-executed or a duly executed codicil must be made. 
In either case the intent to revive must be shown. Before 
the Act the mere making of a codicil to a given will by 
implication revived it. *As soon as it could be ascertained 
that the codicil in question was a codicil to a particular re- 
voked will^ that will was revived \' The effect of the Act 
is not simply to enact the old law. ' The legislature meant 
that the intention of which it speaks should appear on the 
face of the codicil either by express words referring to a will 
so revoked, and importing an intention to revive the same, 
or by a disposition of the testator's property inconsistent 
with any other intention, or by some other expression con- 
veying to the mind of the Court with reasonable certainty 
the existence of the intention in question. In other words, 
I conceive that it was designed by the Statute to do away 
with the revival of wills by mere implication \' Thus, in the 
case cited, a will was revoked and another was substituted 
for it. A subsequent codicil referred to the revoked will by 
its date, and purported therefore to be a codicil of that will. 
Such reference by itself was held to be insufficient to revive 
the will. It is otherwise where not merely the date, but the 
actual provisions of the first will, are referred to^ Thus, 
republication, like revocation, depends upon intention, but 
that intention must be clear on the face of the republishing 
instrument. 

If a will was revoked partially by a codicil, and a second 
codicil revived the will, evidence was admitted to show 
whether the testator intended to revive the will as modified 
by the first codicil, or the will as it originally was executed. 
Section 22 now enacts that * when any will or codicil which 
shall be partly revoked, and afterwards wholly revoked, shall 
be revived, such revival shall not extend to so much thereof 

1 In the goods of Steele, L. R. i P. and D. 575. 

* In the goods of Stedham^ L. R. 6 P. D. 205. In the goods of Dyke, 
ibid. 207. 
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as shall have been revoked before the revocation of the whole 
thereof, unless an intention to the contrary shall be shown/ 
i. e. the burden of proof is thrown on those who contend that 
the original will is revived unaffected by a later codicil. A will 
when revived speaks as from the date of the republication \ 

^ This used to be important with regard to wills of real estate (supra, 
pp. 27, 28) ; and with regard to the wills of married women (infra, pp. 71, 72). 



IV. 
THE CAPACITY TO MAKE OR TO ATTEST A WILL. 

I. The Capacity to Make a Will. 

It may be stated as a general rule that all persons of full 
age ^ are legally capable of making a will. There are, how- 
ever, certain cases in which the circumstances or the status 
of a person may either totally or partially deprive him of that 
power. It is these cases which it is proposed to consider 
under the following heads : — {a) Those of unsound mind ; 
{b) Those unduly influenced ; (c) Married women ; (d) Aliens ; 
(e) The sovereign. 

(a) Those of unsound mind. 

In order that a will may be admitted to probate, the Court 
must be satisfied that it is a will of a testator of sound mind, 
memory, and understanding. * In one sense,' says Han- 
nen, J.^, 'the first phrase, sound mind, covers the whole 
subject: but emphasis is laid upon two particular functions 
of the mind which must be sound in order to create a capacity 
for the making of a will ; there must be a memory to recall 
the several persons who may be fitting objects of the testa- 
tor's bounty, and an understanding to comprehend their 
relationship to himself, and their claims upon him. . . . They 
do not mean a perfectly balanced mind. If so, which of us 
would be competent to make a will ? Such a mind would be 
free from all influence of prejudice, passion, and pride. . . . 
Eccentricities must not be allowed to weigh heavily in the 

^ For an exceptional case, where a person under under age can make a 
will, see p. 45. 
a Bougkton V. Kmght, L. R. 3 P. and D. 64. 
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scale against the argument that a man is of sound mind. 
Really the forms and usages of society surround us like an 
atmosphere and compress us all into a somewhat monstrous 
uniformity of mould, and if a man is relieved from this pres- 
sure, his individuality will expand into strange and sometimes 
fantastic shapes, but it must not be assumed that he is on 
that account insane . . . They may, so to speak, fill up the 
crevices of the argument, but they do not themselves consti- 
tute sound material on which a conclusion can be built as 
to the deceased's capacity.* 

On the other hand, though mere eccentricities are not 
insanity, yet it must be remembered that a man, not mad 
enough to be declared a lunatic, may not have sufficient 
capacity to make a wilP. Weakness of understanding may 
sometimes have the same effect as actual insanity. It is not 
necessary ' to go so far as to make a man absolutely insane 
fso as to be an object for a commission on lunacy, in order 
to determine this question, which is whether he was of sound 
and disposing mind, memory, and understanding: a man, per- 
haps, may not be insane and yet not equal to the important 
act of disposing of his property by will'.' Thus the mere 
fact that the person can answer sensibly to a given question 
will not prove that he can make a will. Is the person's 
understanding strong enough to make a will ? — not, is it strong 
enough to answer the particular question? — is the point at 
issue*. Sanity will of course be presumed till insanity is 
proved : but whether the Court proceeds upon such a pre- 
sumption, or whether it is satisfied by the evidence adduced, 
it cannot pronounce for a will unless it is satisfied that it is 
the will of a sane testator*. 

If once, however, insanity is proved, the presumption is 
changed. The testator is presumed to have been insane at 

^ Sherwood v. Sanderson^ 19 Yes. 285, 2S6. 
' Mountain v. Bennett 1 Cox. 353. 356. 

• Marsh v. Tyrrell^ 2 Hagg. 84, 122. 

* Sh^h v.'Sadler^ 3 C. Bi N. S. 87.- 
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the time when he made the will unless the person setting up 
the will can prove that the will was made during a lucid 
interval. 'If/ said Sir W. Wynne*, 'you can establish that 
the party afflicted habitually by a malady of the mind has 
intermissions, and if there was an intermission of the disorder 
at the time of the act, that, being proved, is sufficient, and 
a general habitual insanity will not affect it : but the effect 
of it is this, it inverts the order of truth and presumption. . . . 
Where an habitual insanity of the mind of the person who 
does the act is established, there the party who would take 
advantage of an interval of reason must prove it.* Thus, in 
Symes v. Green^^ it was proved that the testator was mad 
There was some evidence to prove that he might have made 
the will propounded during a lucid interval. But the evidence 
was not considered conclusive. The will was therefore held 
to be bad. ' If,' it was said, ' there are circumstances in evi- 
dence which counterbalance that presumption (i.e. of insanity) 
the decree of the Court must be against the validity of the 
will, unless the evidence on the whole is sufficient to establish 
affirmatively that the testator was of sound mind when he 
executed it.' On the other hand, in Cartwright v. Cariwrigkt^, 
the fact of a lucid interval was established. In such cases 
great importance is attached to the provisions and the ap- 
pearance of the will itself. Is it a reasonable will under the 
circumstances of the testator ? If so, we have ' a rational act 
rationally done.' Such evidence may not be always decisive. 
There is such a thing as latent insanity, which, if proved, 
might suffice to invalidate the will '. 

The converse case to the insane person with lucid intervals 
is that of the apparently sane. man who is mad on some 
particular topic. The question in these cases is — did his 
particular partial insanity affect the making of the will, or did 
it not? The will will be bad unless it can be shown that 

^ Cartwright V. Cartwright^ i Phill. 90, lOo; cf. 9 Ves. 611. 

a I Sw. and Tr. 401, 402, 

' Nichols and Freeman y. Binns, i Sw. and Tr. 239. 
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it was in no way influenced by the particular partial insanity. 
Thus, in Banks v. Goodfellow \ the testator suffered from two 
delusions: fii:st, that he was pursued by spirits: secondly, 
that a man long since dead came personally to molest him. 
The will not being influenced by these delusions, was held to 
be good. 'If,' said Cockburn, C.J., *it be conceded, as we 
think it must be, that the only legitimate or rational ground 
for den3dng testamentary capacity to persons of unsound 
mind is .the inability to take into account, and give due 
effect to, the considerations which ought to be present to the 
mind of the testator in making his will, and to influence his 
decision as to the disposal of his property, it follows that 
.a degree or form of unsoundnesss which neither disturbs the 
exercise of the faculties necessary for such an act, nor is 
capable of influencing the result, ought not to take away the 
power of making a will, or place a person so circumstanced 
in a less advantageous position than others with regard to 
this right.' On the other hand, in Dew v. Clark^, the testator 
was under a morbid delusion as to the character of his 
daughter, and made his will under the influence of that 
delusion. The will was held to be bad. 

These cases are sometimes called cases of 'partial insanity.' 
This does not mean that a man can be at once sane and 
insane. It means that a man is insane only upon certain 
points •. 

A person who is drunk is, while under the influence of 
drink, regarded as insane *. But cases of drunkenness, like 
cases of mere temporary delirium, differ from cases of in- 
sanity, because they are merely temporary. It is therefore 

? L. R. 5 a B. 549, 566. 

2 3 Add. 79. Cf. Sme^ v. Smee^ L. R. 5 P. D. 84 : ' The fact that a man is 
capable of transacting business, however complicated it may be, and however 
considerable the power of intellect it may require, does not exclude the idea 
of his being of unsound mind. The question is, is he of sound mind with 
reference to the making of his will.' 

' Williams, Exors., pp. 26, 27, and note L 

* Gory y. ^soMj 13 Mf and W.,623. 

F 2 
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easy to prove a lucid interval ; in fact it is presumed that 
when the temporary cause ceases to operate the person will 
be sane ^. Blindness, deafness, and dumbness, cause no pre- 
sumption of testamentary incapacity: though it may be 
necessary to prove to the satisfaction of the Court that tes- 
tators so afflicted knew and approved of the contents of their 
wills \ Similar proof was required where the testator could 
not read — for in that case the mere execution of the will did 
not prove that he knew or approved its contents '. 

(A) 77^05^ unduly influenced. 

In order that influence may vitiate a will, it must be undue, 
i. e. it must in effect substitute the volition of some one else 
for that of the testator. The general principle is laid down by 
Hannen, J., in Wingrove v. Wingrove *. ' We are all familiar 
with the use of the word influence : we say that one person 
has an unbounded influence over another, and we speak of 
evil influences and of good influences : but it is not because 
one person has unbounded influence over another that, there- 
fore, when exercised, even though it may be very bad indeed, 
it is undue influence in the legal sense of the word. ... A 
man may be the companion of another, and may encourage 
him in evil courses, and so obtain what is called an undue 
influence over him, and the consequence may be a will made 
in his favour. But that . . . will not amount to undue in- 
fluence. To be undue influence in the eye of the law there 
must be — to sum it up in a word — coercion. ... If the 
testator had only been persuaded or induced by consider- 
ations, which you may condemn, really and truly to intend 
to give his property to another, though you may disapprove 
of the act, yet it is strictly legitimate in the sense of its being 
legal. It is only when the will of the person who becomes 
a testator is coerced into doing that which he or she does not 

^ Brogden v. Brown, 2 Add. 441. 

* Re Charles Axford^ I Sw. and Tr. 540. 

* Williams, Exars.t p. 14. 

* L. R. II P. D. 81. Cf. Boyce v. Rossbereugh^ 6 H. JL C. 34, 48. - 
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intend or desire to do that it is undue influence.' Thus, 
merely to say that the testator has been influenced to make 
his will is to say nothing as to its validity. The influence 
must be undue to have that effect ; that is, the will must have 
been executed under the influence of forced fear or fraud. 

The fear must be such that it will affect a person of average 
courage *. As an instance of fraud we may take the case of 
a false representation made to a testator that the principal 
legatee in his will had tried to poison him, in consequence of 
which he revoked the legacy '. 

The person who seeks to invalidate a will on the ground of 
undue influence must prove that such influence existed. The 
onus probandi is on him; for undue influence is never pre- 
sumed. There is thus an important difference in this respect 
between a will and a contract. The reasons for this difference 
are two*, (i) In the case of transactions inter vivos^ 'the 
Court is plainly requiring of him (the party benefited) an 
explanation within his knowledge. But in the case of a 
legacy under a will the legatee may have, and in point of fact 
generally has, no part in, or even knowledge of, the act : and 
to cast upon him, on the bare proof of the legacy and his 
relation to the testator, the burthen of showing how the thing 
came about . . . would be to cast a duty on him which in 
many, if not in most cases, he could not possibly discharge *. 
(2) ' The influence which is undue in the case of gifts inter 
vivos is very different from that which is required to set aside 
a will. In the case of gifts or other transactions inter vivos 
it is considered by the Courts of Equity that the natural 
influence which such relations as those in question involve ', 
exerted by those who possess it to obtain a benefit for them- 
selves, is an undue influence. . . . The law regarding wills is 
very different from this. The natural influence of the parent 

^ Mountttin v. Bentutt^ i Cox 353. * Nelson v. Oldfield^ 2 Vera. 76. 

» Butterfieldw. Cawen (1775), cited i H. L. C 208. 
* Parfitt V. Lawless, L. R. 2 P. and D. 462. 

' In that case (Parfitt v. Lawless) the relation of resident chaplain and 
confessor. 
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or guardian over the child, or the husband over the wife, or 
the attorney over the client, may lawfully be exerted to obtain 
a will or legacy, so long as the testator thoroughly under- 
stands what he is doing and is a free agent . . . The differ- 
ence, then, between the influence which is held to be undue 
in the case of transactions inter vivos and that which is called 
undue in relation to a will or legacy is all important when 
a question arises of making presumptions or of adjusting the 
burden of proof.' 

The way in which the law deals with a will made by a 
legatee is an illustration of these principles. By the Roman 
law 'qui se scripserit heredem* could take no benefit under 
a will. This is not the case in English law ^. Such a circum- 
stance will not even shift the burden of proof; but it is a 
circumstance which excites the vigilance of the Court, and 
leads it to enquire further. It will not necessarily presume 
from the fact of execution, and the capacity of the testator, his 
knowledge of and assent to the] contents of the will. What 
further proof the Court will require must depend on the cir* 
cumstances of the case. In Barry v. Butlin ^, the testator left 
one quarter of his estate to the solicitor who drew the will. 
Stricter proof was required here than would be requu-ed, e. g, 
in a case where a man of large fortune left his solicitor a 
legacy of fifty pounds. 

(c) Married women. 

The Wills Act, section 8, enacts ' That no will made by any 
married woman shall be valid, except such a will as might 
have been made by a married woman before the passing of 
this Act.* Before the Act ' a married woman was, as a general 
rule, incapable of making a will. Her will of land was de- 
clared void, by Statute '. Her will of personalty was equally 
invalid, not merely because marriage was a gift of her person- 
alty to her husband, but because in the eyes of the law the 

^ Pask§ V. Olatt, 2 Phill. 323. 

2 2 Moore P. C. 480. 

* I. e. It was excepted from Henry VIII's Statute of Wills. 
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wife had no existence separate from her husband, and no 
separate disposing or contracting powers \' 
There were however, several exceptions to this rule : — 
(i) The most important was the case in which a married 
woman had separate estate. This exception has, as extended 
by Statute, almost swallowed up the rule. If property had 
been given to a married woman for her separate use the 
result was, that ' with respect to separate property the feme 
covert is by the form of the trust released and freed from 
the fetters and disability of coverture, and invested with the 
rights and powers of a person who is sui juris . . . PLfeme 
covert not restrained from alienation has, as incident to her 
separate estate and without any express power^ a complete 
right of alienation by instruments inter vivos or will *.' The 
will of a married woman thus passed separate property. 
If she died before or after her husband, her separate property 
passed under the will which devised or bequeathed it. But 
suppose that she died after her husband and in the interval 
between her death and that of her husband acquired other 
property, could the will pass that property ? It was decided 
that it could not, because the will could only pass property 
which would have fallen under the description separate 
property, i.e. property held separate or apart from her hus- 
band. It is obvious that subsequently acquired property 
could not be so described. That property could only pass 
if the will were republished. It was argued in Willock v. 
Noble^ that section 24 of the Wills Act altered the law in 
this respect. This section enacts that every will shall be 
construed (with reference to the estate comprised in it) to take 

1 WilUkk V. NobUy L. R. 7 H. of L. 580, 589. Probably at an early period 
the married woman could make a will — ^at any rate of the property which she 
would get if she survived her husband (infra, p. 130). We get the rule as to 
the necessity of the husband's consent in Bracton, f. 60 b. In the middle of 
the fourteenth century the question was in dispute between the clergy and 
the laity. The Lay Courts got the victory ; and the wife, having no proprie- 
tary capacity, was held to have no testamentary capacity (P. and M. ii. 426, 
427 ; Scammell v. Wilkinson^ 2 East 552, 558). 

s Taylor v. Mtads^ 34 L. J. Ch. 203, 207, 208. 
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effect as if executed immediately before death, unless a con- 
trary intent appear by the will. It was said that therefore 
property acquired after the death of a married woman's 
husband would pass under her will without republication. 
It was held that this section could not have such an effect ; 
for it only applied to * the estate comprised in the \yill,' and 
the estate comprised in the will of a married woman is not the 
same sort of estate as that which she acquires in property after 
the death of her husband \ The Married Women's Property 
Act, 1882, enacted, section i, that a married woman should, 
in ^ccord^nce with the provisions of the Act, be capable of 
disposing by will of any real or personal property as her 
separate property, in the same manner as if she were feme 
sole. Section 2, those who marry after the Act have as their 
separate property. all property which belongs to them at the 
time of marriage or which is subsequently acquired. Section 5, 
those married before the Act have as their separate property 
all property they subsequently acquire and to which their 
title accrued after the passing of the Act. The Act thus gave 
a statutory separate property to married women : and it was 
decided in Re Price * that the law as laid down in Willock v. 
Noble applied to this statutory separate estate. So that if the 
married woman wished to pass property acquired after the 
termination of the marriage she must republish her will. If, 
however, the married woman had separate property under 
the Act, and by express limitation to her separate use, her 
will would pass both these kinds of property without re- 
publication, because a will of separate estate could comprise 
both these kinds of property I The Married Women's 

^ The section did apply to separate estate, as that was the estate com- 
prised in the will. Sections 24 and 27 applied only to such a will as 
a married woman could have made before the Wills Act, as section 8 enacts 
that a married woman's testamentary capacity shall remain unchanged 
(Thomas v. Jones, i De G. J. and S. 63 ; Noble v. Phelps, L. R. 2 P. and 
D. 276). 

2 L. R. 28 C. D. 709. Cf. Re Cuno, 43 C. D. 12. 

' Re Bowen, '92, 2 Ch. 291. 
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Property Act, 1893, has from December 5, 1893, altered the 
law on this point; It enacts, section 3, ' that section 24 of the 
Wills Act shall apply to the will of a married woman made 
during coverture, whether she is or is not posessed of, or 
entitled to, any separate property at the time of making it, 
and such will shall not require to be re-executed or re- 
published after the death of her husband,' i.e. the will of 
a married woman is now construed to take effect as if 
executed immediiately before death — without reference to the 
particular sort of estate comprised in it. The Act does not in 
terms give to the married woman the same power of making 
a will as a man : so that it is still necessary to understand 
the old law in order to know what a married woman's testa- 
mentary powers are. But the practical result of the Act of 
1893 is that the married woman has the same testamentary 
powers as a man. 

(ii) A married woman could make a will with the consent 
of her husband : the husband could however revoke the con- 
sent at any time before it was proved \ 

(iii) If she were appointed executrix and died, she could 
by a will appoint an executor. ' The reason is because such 
goods as she hath as executrix are not her husband's, but are 
to be distributed for the dead ^.' 

(iv) A married woman might make a will under a special 
power to appoint by will '. 

(v) The wife of a person banished for life by Act of Parlia- 
ment, or attainted, the wife of an alien enemy, or a convict 
transported for life, or of a person against whom a protection 
order has been obtained, is for testamentary purposes a feme 
sole as to property vested in her after the husband's disability 
has been incurred*. 

^ In the goods of Cooper^ L. R. 6 P. D. 34. C£ Scantntell v. Wilkinson (supra, 
p. 71, n. i). The consent did not extend to property acquired after the cover- 
ture had ended. The husband's death revoked such consent 

^ Swinburne, pt. ii. § 9. Scammell v. Wilkinson, 

" Re AnstiSf L. R. 31 C. D. 596. 
' * Theobald, Wills, p. 18 (ed. 1895). 
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(rf) Aliens. 

Aliens could always dispose by will of their personal pro- 
perty. They could not formerly dispose by will of their real 
estate because they were incapable of holding it Section 2 
of the Naturalization Act, 1870, gives them power to dispose 
of such property as if they were British subjects. As we 
have seen, this does not affect the form which an alien's will 
may take, nor does it give to them privileges which may by 
Act of Parliament be given expressly to British subjects \ 

{e) The Sovereign. 

In 16 Richard II it was resolved by Parliament that the king, 
his heirs and successors, might lawfully make their wills. 
By 39, 40 Geo. Ill, c. 88, sec. 10, the sovereign and his suc- 
cessors can dispose by will of his personal estate, provided 
that such personal estate is not owned in right of the Crown 
merely, and provided that it is not appropriated to the public 
service. Such will can be made under the royal sign manual. 
The property so bequeathed is liable to all debts which are 
properly payable out of the privy purse. 

The Court cannot grant probate of the will of the sovereign, 
because no Court has power to cite the sovereign and assume 
jurisdiction over him personally^. 

2. The Capacity to Attest a Will. 

All — whether infants or of full age — ^have capacity to attest 
a will, providing they understand the act which they are 
performing*. It is enacted by the Wills Act, section 15, that 

^ Supra, p. 47. t I Add 255. 

' Section 14 of the Wills Act (i Vict, c 26) provides that * If any person 
who shall attest the execution of a will shall at the time of the execution 
thereof or at any time afterwards be incompetent to be admitted as witness 
to prove the execution thereof, such will shall not on that account be invalid.' 
Some think that the effect of this section is to make it possible for anyone — 
even a lunatic — to be a good witness. Jarman (Wtlls^ p. iii, ed. 1881) con- 
siders this doubtful. He thinks that the witness must be personally able to 
attest, i. e. he must be cognizant of the act of bearing witness to the testator's 
signature ; though he may be under a legal disability to prove such attesta- 
tion. This view is bom out by Hudson v. Parker ^ I Robert 14, at pp. 23, 24, 
26, 27, 39. 
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if any person attests a will or codicil, to whom, or to whose 
wife or husband, any beneficial bequest or devise is given by 
the will, such devise or bequest shall be void as regards those 
persons, their wife or husband, or those claiming under them; 
but the witness shall be capable of being called to prove the 
will. The section does not apply to a charge or direction for 
the payment of debts. In order that the section may operate 
the witness must have attested the instrument which gives to 
him the benefit Thus, if he attest a will in which he is given 
a legacy, and the will is afterwards confirmed by a codicil, 
to which he is not a witness, he can take under the will as 
republished by and incorporated in the codicil \ 

^ Anderson v. Andtrson^ L. R. 13 £q. 381. 



V. 

LEGACIES AND DONATIONES MORTIS CAUSA. 

A LEGACY may be defined as some particular thing or things 
given or left by a testator in his will, to be paid or performed 
by his executor or administrator \ 

All legatees. or devisees of every kind of property which 
devolves on the executor or administrator must get the exe- 
cutor or administrator's consent to the legacy or devise. 
This is necessary even when the executor or administrator 
is himself a legatee or devisee. Before such consent, no 
legatee or devisee has a legal right to the property : if he 
takes possession of the property the executor or administra^. 
tor has a legal right to recover it. No testator can dispense 
with the necessity for such consent : * for if this were per- 
mitted a testator might appoint all his effects to be thus 
taken in fraud of his creditors *.' The legatee or devisee has 
merely an inchoate right to have the property if the executor 
consents. This right is transmissible by his will or on his 
death intestate. 

After such consent has been given, the legatee or devisee 
has a legal right to the property as from the death '. He can 
therefore bring actions at law to recover it. The executor 
or administrator becomes personally liable to convey th^ 
property to him : for the consent amounts to an admission 

^ Williams, Exors.^ p. 897. The term legacy is usually given to gifts df 
personal property ; the term devise to gifts of real property. Both now pass 
through the executor or administrator ; 60, 61 Vict. c. 65, { I. 

« Williams, £jrors.» p. 1225. - ^ 

* Doe d. Lord Saye and SeU v. Guy^ 3 East 120. 
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of assets* to the extent of the legacy. The consent once 
given cannot as a rule be retracted '. There is no necessity 
for the consent to take any particular form. But it mu5t be 
clear and unambiguous*. It may be either expressed or 
implied, e. g. an offer to buy the legacy of the legatee. In 
some cases the consent may be presumed on the principle 
that the representative must be taken to have acted in con- 
formity to his duty, e. g. if the representative dies after the 
debts but before the legacies have been paid. The same rules 
apply to a consent by the executor to a legacy left to him. 
In this case, if an implied consent is relied upon, it must 
clearly appear that it was referable to the executor's character 
as legatee, and not merely to his character as executor : e.g. 
if he merely said that he would have a legacy according to the 
will, it would not be clear in which character he would have it *. 

There are two chief kind« of legacies : — 

(i) General. *A legacy fe general when it is so given as 
not to amount to a bequest of a particular thing or money of 
the testator, distinguished from all others of the same kind * : ' 
e.g. the gift of a gold watch. 

(ii) Specific. A specific legacy is ' something which a tes- 
tator, identifying it by a sufficient description and manifesting 
an intention that it should be enjoyed in the state and condi- 
tion indicated by that description, separates in favour of 
a particular legatee from the general mass of his personal 
estate*.' E.g. a gift of the gold watch given to me by A,B, 
A gift of real estate is always specific. The reason for this 
is historical. When a will of real estate only passed the land 
belonging to the testator at the date of the will, any devise 
must have been a gift of the whole or part of the specific 
land owned by the testator at the time of making the will. 
Section 24 of the Wills Act enacted that 'every will shall 
be construed with reference to the real estate and personal 

^ Infra, p.- 221* ^ For some exceptions see Williams, Exors.t p. 1232. 

» 16 M. and W. 517. * Traill v. BuU, i Coll. 352. 

* WiUiamSi EMfr8.t ^ 1019. * Rohtrimm v. BntMent, L.'R. ^ A. C 812. 
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estate comprised in it to speak and take effect as if it had 
been executed immediately before the death of the testator, 
unless a contrary intention shall appear by the will,' It has 
been held in a series of cases that .this did not assimilate the 
effect of a general devise of realty to a general legacy of 
personalty. * The effect of that is, as Lord Westbury on one 
occasion expressed it, that the legislature attributed to the 
will a continuing operation, a6 if the devise were repeated 
every moment until the testator's death : so that as to all the 
.property it must be taken as if he made it the moment before 
his death \' . 

Thete is a third sort of legacy which partakes partly of the 
nature of a specific, partly of the nature of a general legacy. 
If a testator leaves a legacy of j£s^ simply, it is a general 
legacy : if a testator leaves a legacy of j£$o out of the money 
now standing to his credit at his bank, it is What is called 
a demonstrative kgacy: because the testator demonstrate or 
points out the particular fund from which the legacy is to be 
paid. So long as the specific fund lasts frbm which the 
legacy is to be paid, such a legacy is treated as a specific 
legacy. But if that fund has been exhausted it becomes 
wholly or partially ia general legacy, according as it is neces- 
sary to resort wholly or partially to the general estate. 

The differences between specific and genieral legacies are 
three : — 

{a) As to abatement Where the estate cannot pay the 
testator's debts, and satisfy all the legacies, general legacies 
abate before specific legacies. 

{b) Consequently specific legatees are entitled to be piaid 
their legacies from the specific fund in priority to general 
legacies. The principle of these rules is clearly explained by 
Selborne, L.C., in Robertson v. Broadbent\ 'The principle 
of the exemption of personal estate specifically . bequeathed 

1 Lmncefield v. Iggtdden^ L. R« lo Oh. 136, 143. Hensm^ v. Fryer^ L. R. 
3Ch.42a 
/ « ]LR.?A.CSi2,8i5. . ,..::..■ 
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is that it is necessary to give effect to the intention apparent 
by the gift. If the bequest is of a particular chattel, such as 
a horse or a ship, it is manifest that the testator intended the 
thing itself to pass unconditionally and in statu quo to the 
legatee : which could not be if it were subject to the payment 
of funeral and testamentary expenses, debts and pecuniary 
legacies. As against creditors the testator cannot wholly re- 
lease it from liability for his debts : but as against all persons 
taking benefits under his will he may. The same principle 
applies to everything which a testator, identifying it by a suf- 
ficient description, and manifesting an intention that it should 
be enjoyed or taken in the state or condition indicated by 
that description, separates in favour of a particular legatee 
from the general mass of his personal estate — the fund out of 
which pecuniary legacies are in the ordinary course payable.' 

{c) Ademption. If the specific thing perishes or ceases to 
belong to the testator, the specific legatee cannot claim its 
value. He loses his legacy which is said to be adeemed. 

Legacies are either vested or contingent 

If a legacy is vested in interest, the death of the legatee 
before the legacy falls into possession will not affect his right 
to the legacy. It will pass under his will, or to those entitled 
to succeed him ab intestato. 

It will be^otherwise if the legacy is contingent. As a rule all 
legacies are contingent on the legatee surviving the testator. 
If the legatee dies first, the legacy lapses.. It goes to the 
residuary legatee or devisee, if the will contains a residuary 
bequest or devise : otherwise it goqs to those entitled ab 
intestato. 

So strong is this presumption, that ev^n if a legacy is given 
to a man and his. executors, administrators, and assigns, it will 
lapse if the legatee dies first * It has been decided that the 
mere addition of these words does not prevent the lapse of 
the legacy by the death of the legatee in the life time of the 
testator, being considered as only descriptive of the interest 
bequeathed, and because those, who takk by representation 
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only, cannot be entitled to anything to which the person they 
represent never had any title \' It is otherwise if a legacy 
of personalty is given to a man and his heirs. In such a case 
the word 'heirs' does not denote that the legatee takes a 
transmissible interest The heirs are actually substituted for 
the legatee in case he dies before the testator. They take as 
personae designatae \ 

An exception to the rule that legacies are contingent on the 
legatee surviving the testator has been introduced by section 33 
of the Wills Act, which enacts that ' where any person, being 
a child or other issue of the testator, to whom any feal or 
personal estate shall be devised or bequeathed for any estate 
or interest not determinable at or before the death of such 
person, shall die in the lifetime of the testator leaving issue, 
and any such issue of such person shall be living at the time 
of the death of the testator, such devise or bequest shall iiot 
lapse, but shall take effect as if the death of such person had 
happened immediately after the death of the testator, unless 
a contrary intention shall appear by the will.' This section 
makes the legacy the property of the pre-deceased child as if 
he or she had survived the testator. It will therefore pass 
under a residuary clause in a child's will or in any other way 
in which the property would have devolved had the child 
survived". Thus a testator gave his personal estate to his 
children in equal shares, and directed that the share of his 
daughter Mrs. B. should be settled on the trusts of her mar- 
riage settlement. She died in the testator's life, leaving 
children surviving her. It was held that for the purposes 
of the will she must be taken to have survived the testator 
and taken the legacy : and that it therefore devolved accord- 
ing to the trusts of her marriage settlement *. 

The section only applies to the wills of parents in favour 
of th^ir children '. 

^ ShuUleworih v. GnaviS, 4 My. and Craig, 35. 

^ Re Porter's Trusts^ 4 Kay and J. 188. ^Johnson v. Johnson^ 3 Hare, 157. 

* Rig Hon^s TtustSy L» R. 22 C. D. 663. <» Re Hensler, U R. 19 C D..6f2. 
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A legacy may be conditional. 'A conditional legacy is 
defined to be a bequest whose existence depends upon the 
haK>ening or not happening of some uncertain event by which 
it is either to take place (condition precedent) or to be de- 
feated (condition subsequent) \' 

If a condition subsequent is ill^;al or impossible the con- 
dition is void and the legacy is good. 

In the case of a condition precedent which is impossible : — 
(i) If the gift is of realty the gift is void; (2) If the gift is 
of personalty the condition is void and the gift good. 

In the case of a condition precedent which is illegal : — 
(i) If the gift is of realty the gift is void; (2) If the gift is 
of personalty the gift is void, provided that the illegality 
is malum in se, e. g. to commit a felony : the condition is void 
and the gift good if the illegality is merely against the policy 
of the law, e. g. a gift to a married woman on condition that 
she live apart from her husband. But even in these cases the 
gift will be held to be void if the proviso can be held to be 
not a condition upon which the gift depends, but a limitation 
which fixes the extent of the gift *. 

Legacies may be given to be enjoyed in succession, e. g. they 
may be given in trust for A for life, and after his death to B. 
The executor must in such a case put the property into a 
condition which will permit of this successive enjoyment. 
Thus, (i) if the property is invested in what are called 'wasting 
securities,' e. g. in annuities which must come to an end, these 
securities must be sold, and the money reinvested in such a 
way that the intention of the testator that his property shall be 
enjoyed in succession can be observed ; (2) Conversely, if the 
property is invested in securities which produce no immediate 
income the securities must be sold and the money invested in 
such a way that the life tenant will get an immediate income. 
The principle is thus stated by Lord Eldon in Howe v. Lord 
Dartmouth '. ' As in the one case, that in which the tenant 

* Williams, Exors,^ p. 1122. * Rg Moore^ L. R. 39 C D. 116. 

» 7 Ves. 138. 

G 
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for life has too great an interest is melted for the benefit of 
the rest : in the other, that of which if it remained in specie 
he might never receive anything, is brought in, and he has 
immediately the interest of its present worth/ 

The testator can, if he pleases, negative this rule and direct 
that the property shall remain in its actual condition \ 

The residuary devisee takes what is left after the other 
devisees have received their shares of the real estate. If there 
is no residuary devisee, the heir at law takes the residue. 

The residuary legatee takes what is left of the personal 
estate after the debts and the other legacies have been paid. 
If there is no residuary legatee and no appointment of an 
executor, there is an intestacy, and those entitled under the 
Statutes of Distributions will take. If there is no residuary 
legatee and there is an appointment of an executor the law is 
as follows : — 

(i) At law the executor took what was left for his own use. 

(ii) In equity the rule was the same. But it was liable to 
be defeated if it appeared from the will that the testator did 
not intend the executor to take beneficially. 'The proposi- 
tion,' said Lord Eldon ^, * that the appointment of executors 
gives him everything not disposed of, is not correct. In the 
strongest way of putting that it can only be what the testator 
does not mean to dispose of.' If it could be considered that 
the testator had meant to dispose of the property, the executor 
only took as trustee for those entitled under the Statutes of 
Distribution, or, if there were no such persons, for the Crown. 
This inference would be drawn, e.g. if the executor were 
appointed in trust, though no cesiuis que trust were specified : 
if a legacy were given to him: if the will contained a residuary 
bequest even though it had failed. 

(iii) The Statute, i Will. IV, c. 40, modifies these rules. It 
enacts : (section i) that executors shall be deemed by Courts 
of Equity, to be trustees for the persons (if any) who would 

* Morgan v. Morgan^ 14 Beav. 72, 82. 

^ Dawson v. Clarkey 18 Ves. 254; see Stewart v. Stewart^ L. R. 15 C. D. 539. 
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be entitled to the estate under the Statutes of Distributions 
in respect of any residue not expressly disposed of, unless it 
appears by the will that the executors are to take beneficially ; 
(section 2) nothing is to effect the right of the executor to 
the residue undisposed of where there is no person entitled 
under the Statutes of Distributions. This Statute applies 
only where there is no express gift of residue. It merely 
excludes the right of the executor where he would formerly 
have taken by an implication of law. Where there is an 
express gift of residue to the executor it must be decided 
upon the old principles, i. e. on the construction of the will, 
whether the testator intended him to take that residue in 
trust or beneficially \ 

It does not apply as between the executor and the Crown. 
If there are no persons entitled under the Statutes of Distri- 
butions the executor may still take by implication of law *. 

Both the conception and the name of a Donatio mortis 
causa are borrowed from Roman law. The definition given 
by Justinian applies as well to English as to Roman law. 
* Mortis causa donatio est, quae propter mortis fit suspici- 
onem, cum quis ita donat, ut, si quid humanitus ei contigisset, 
haberet is qui accepit: sin autem supervixisset qui donavit, 
reciperet, vel si eum donationis poenituisset, aut prior deces- 
serit is cui donatum sit . . . et in summa mortis causa donatio 
est, cum magis se quis velit habere, quam eum cui donatur, 
magisque eum cui donat, quam heredem suum I' 

Donationes mortis causa partake partly of the nature of 
legacies, partly of the nature of gifts inter vivos. They are 
of the nature of legacies in the following respects : — 

(i) They are revocable during the donor's life. 

(ii) They are liable to legacy duty. 

» Williams v. ArkU, L. R. 7 H. of L. 608. Cf. 29 Beav. 474. 
a Re Bacon's Will, L. R. 31 C. D. 460. 

' Justinian, Inst ii. 7. i. Ward v. Turner , i W. and T. L. C 390, Tate v. 
Htlbert, 2 Ves. Jun. 112. 

G 2 
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(iii) They are liable to be taken to pay the debts of the 
donor if other assets are insufficient. 

They are of the nature of gifts itfter vivos in the following 
respects : — 

(i) They take effect from delivery. The donee takes as by 
a gift made by the deceased in his life. 

(ii) Consequently the consent of the executor is not needed 
to perfect the gift 

A donatio mortis causa must comply with the following 
conditions :— 

(i) It must be made by the donor in contemplation of his 
death. 

(ii) The death the donor contemplates must be death by 
his existing disease. Therefore if he regains his health the 
gift is void, and he can recover it\ 

(iii) The thing must be actually delivered by the donor to 
the donee. This must be taken to mean that there must 
be such an actual delivery of the thing as its nature admits; 
e. g. a watch can be actually handed over : a house cannot ; 
but the delivery of the keys of the house amount to actual 
delivery of the house, because their possession gives to the 
possessor control over the house. A merely symbolical or 
fictitious delivery will not suffice. * It is argued,' said Lord 
Hardwicke, * that though some delivery is necessary yet deli- 
very of the thing is not necessary, but delivery of anything 
by way of symbol is sufficient But I cannot agree to that ^' 

(iv) Such delivery must pass not merely the possession of, 
but also the property in the thing. It will, however, suffice 
if the property is passed either at law or in equity '. 

In the case of many corporeal objects delivery passes not 
only the possession but also the property at law and in equity. 

But in the case of some things delivery does not pass the 
property at law : but merely the right in equity to have the 
property transferred, e.g. the delivery of a mortgage deed*, 

* Stanilafid v. Willott^ 3 M. and G. 664. ' Wardv, Turner (supra, p. 83, n. 3). 
» Duffi4ld V. Elwes, i Bli. N. S. 497. * Duffiild v. Elfmes. 
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or of a banker's deposit note\ Such a delivery merely 
creates in the donee an equitable right to have the mortgage 
transferred, or the money paid over when it has been paid 
by the banker. But equity regards such delivery as actually 
passing the property in equity : and therefore a trust is 
imposed on the deceased's representative to complete the 
gift. The usual rule is that ' Equity will not perfect an im- 
perfect gift/ but in the case of a donatio mortis causa equity 
makes an exception. 

From a consideration of the conditions necessary for con- 
stituting a valid donatio mortis causa it is possible to see the 
classes of things of which such a gift can consist. 

An3rthing, the absolute property in which can be made to 
pass by delivery either at law or in equity after the donor's 
death, can be the subject of such a gift, e. g. coins, bank-notes, 
negotiable instruments. This has been held to exclude, e. g. 
(i) Cheques drawn by the donor in favour of the donee ^ 
As between the donor and donee the cheque is merely an 
order on the donor's bank to pay : and this order is revoked 
by death. But if the cheque is indorse^ over to a third party 
in the life of the donor ', or if the donor gives to the donee 
the cheque of a third person*, the cheque is then in sub- 
stance a negotiable instrument, the property in which can be 
made to pass by delivery, and it is therefore capable of being 
the subject of a donatio mortis causa. (2) Promissory notes 
made by the donor in favour of the donee. The same 
distinction applies to promissory notes as applies to cheques. 
(3) Receipts for stock. The property in the stock is not 
affected by delivery of the receipt without the execution of 
a proper deed of transfer ^ 

1 Rg LHllon, L. R. 44 C D. 76, 82. 

2 Re Mead, L. R. 15 C D. 651. ^ Rolls v. Pearce, L. R. 5 C. D. 730. 

* Williams, Exors.^ p. 689, note t. Re Dillon (supra), Lindley, L.J., said 
' It is said that here there was no good donatio mortis causa because a man 
cannot make such a gift of his own cheque. I will assume this to be correct, 
though I think it may some day require consideration.' Query. — Could such 
a cheque be regarded as passing a right to the money in equity — as, in fact, 
an imperfect gift which equity will perfect? ' Wardv, Turner, 



VI. 
DISPOSITIONS BY WILL FORBIDDEN BY LAW. 

I. Dispositions which Offend against the Rules as to 
Perpetuities or the Rules as to Accumulations. 

(a) The Rule against Perpetuities, 

* The chancellors established this rule in favour of aliena- 
ation, that property could not be tied up longer than for a 
life in being and twenty-one years after. (With a possible 
allowance for the period of gestation where gestation in fact 
exists). That is called the rule against perpetuities. The 
rule, therefore, was established directly in favour of alienation : 
it merely carried out the principles of law, that property is 
alienable . . . though it may be made inalienable to a certain 
extent and in a peculiar way \* Thus, in the case of Proctor 
V. Bishop of Bath and Wells ^, the testator devised property 
to the first or other son of A^ who should take orders. 
A at the time of the death had no children. No person can 
take orders till twenty-three. The gift was held to be void 
for remoteness. The same testator provided that if no son 
took orders the property should go over to B, This devise 
was also void, because ' where a gift is void for remoteness its 
avoidance does not . . . accelerate the subsequent limitations, 
but, on the contrary, they are equally void ^' 

The origin of the rule was thus public policy. The framers 
of the rule were the chancellors, because rules of equity had 
made it possible to deal with all kinds of property by means 

* Jessel, M.R., Re Ridley, Buckton v. Hay, L. R. ii C. D. 645, 649. 
» 2 BL H. 358. ^ Dr. and War. 509, 540. 
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of shifting and springing uses and executory devises in such 
a way that it was rendered inalienable for an indefinite extent 
of time. From an early period the chancellors had set their 
faces against this particular result of their equitable doc- 
trines \ But the furthest limit of time stated above, within 
which property could be rendered inalienable, was not fixed 
till the case of Cadell v. Palmer in 1833 '. 

From what period the time is reckoned. In reckoning the 
period, time is counted from the date upon which the instru- 
ment takes effect. This, in the case of a will, is the date of 
the death. In the case, however, of powers of appointment, 
there is a difference according as the power is general or 
special. A general power of appointment is equivalent to 
property. Time is therefore reckoned from the date when 
the appointment is made. In the case of a special power 
time is reckoned from the date when the instrument creating 
the power takes effect 

To what period the time is reckoned. The time to which the 
period is reckoned is the time of the vesting of the property. 
Property is vested for the purposes of the rule when it vests 
in interest '. The fact that it is not vested in possession (e. g. 
because it is subject to a precedent life estate) is, for the 
purposes of the rule, immaterial; because, if property is 
vested in interest, it is not inalienable. 

If the limitation is conditional it is very material to consider 
whether the condition is precedent or subsequent. If the 
condition is precedent the property vests when the condition 
is performed. If, therefore, the condition will not necessarily 
happen within the period the limitation is bad. If the condi- 
tion is subsequent the property vests at once subject to being 
divested if the condition happens. The property, therefore, 
has vested ; and if the condition is too remote it is simply 
disregarded. Compare the instances of property given to the 
first son of ^, a bachelor, if he attains twenty-five; and 

1 Williams, Real Property, pp. 374, 375. » 7 Bligh N. S. 202. 

' Marsden, PerpetuiiieSi P* 3i- 



88 TESTAMENTARY SUCCESSION. 

property given to A^ aged one, to go over to B if he die 
under twenty-five. 

Where the gift is to a class of people, e. g. to the children 
of A, the rule is that the gift fails unless it must necessarily 
vest in all the members of the class within the prescribed 
limit of time. Some of the members of the class may be 
ascertained within the period; but this will be immaterial 
unless all the members of the class can be so ascertained. 
A single gift to a class cannot be split up into a number of 
distinct gifts to distinct members of that class. Thus, in Hale 
v. Hale \ property was given in trust for the testator's wife 
during her widowhood, and, on her death or marriage, in 
trust for his children then living, and the issue of any 
deceased child, such issue to take his or her parent's share. 
The shares of the children and grandchildren were to be 
vested at twenty-four. The children and grand-children thus 
constituted a class. All the children but one daughter at- 
tained twenty-four at the death of the testator. The gift to 
the class was held to be bad because at the testator's death 
no one could tell how many of the children would die in the 
life-time, or before the second marriage of the widow, and 
whether they would leave any, and if any, how many children. 
You might say at the testator's death that the possible number 
of shares into which the property might be divisible could 
not exceed the number of the testator's children ; for grand- 
children were only to take in place of children, i.e. you might 
say what was the minimum share which each child might 
take. You could not say what the maximum share might be 
because you could not say what child would die either leaving 
no issue or leaving issue which would attain a vested interest 
only after the legal period had elapsed. The gift was there- 
fore bad because it was a gift to a class of children and 
grand-children; and each individual's share in that class 
could not be completely ascertained within the period. In 
fact, before property can vest in the object of a gift it is 
1 L. R. 3 C. D. 643. 
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a condition precedent that that object should be clearly as- 
certained. A class is not clearly ascertained unless all the 
individuals who fell within the class description are clearly 
ascertained. 

If the class is thus clearly ascertained and the property 
vests in them within the period the gift is good. The testator 
may perhaps try to modify the gift and that modification may 
infringe the rule. But such modification will be regarded as 
a kind of condition subsequent. The gift will be good and 
the attempted modification bad. Thus, in Re Ridley^ Buckton 
V. Hay^f a testator left a fund in trust for A for life and 
after her death on trust for her children living at her death, 
and the issue then living of any child who had died. So far 
the gift was good. But the testator added that any legatees 
who were females should take their shares for their separate 
use with a restraint on anticipation. Though clearly the 
class must be ascertained within the period, equally clearly 
it was possible at the testator's death that A might have 
a daughter who might marry after the legal period. The 
gift to the class was held to be good, but the restraint on 
anticipation (which can of course only take effect on marriage) 
was bad The distinction between these two classes of cases 
is often fine ; but it is clear. Just as it is often difficult to say 
whether a condition is precedent or subsequent, so it is often 
difficult to say whether a given provision is a part of the 
description of the class, i. e. a condition precedent to vesting ; 
or whether it is in the nature of a condition subsequent — a 
modification of a gift which has already vested. 

In considering whether any given set of limitations are void 
as infringing the rule, possible events, not the actual circum- 
stances of the case, are considered. * Unless it is absolutely 
certain that that event must happen within the period pre- 
scribed it is quite clear that the rule of remoteness applies to 
the case and the devise becomes altogether void^' Thus, 

1 L. R. 1 1 C. D. 645. Cf. Storrs v. Benbow, 3 D. M. and G. 390. 
' Dungannon v. Smithy 12 CI. and Fin. 546. 
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in Re IVood, Tulktt v. Colvilk^^ a testator by his will directed 
his trustees to carry on his business as a gravel contractor 
until his gravel pits were worked out, and then to sell them ; 
and he gave the proceeds to his children or to the issue 
then living of any child deceased. The gravel pits were 
worked out six years after his death ; and it was impossible 
under the circumstances of the case that they could have 
continued to be worked for twenty-one years after the 
death. The bequest was held to be void. Lindley, L.J., 
said 'The time for the sale of the gravel pits would not 
necessarily arise within the period of a life in being at the 
death of the testator and twenty-one years afterwards. 
Then when you endeavour to ascertain the class who are 
to take the proceeds of the sale you cannot do it within 
the period. Both the direction to sell and the distribution 
of the proceeds are therefore void as being within the rule 
agaihst perpetuities.' 

In construing a will the Court will not be influenced by the 
fact that one possible construction will, and another perhaps 
less possible construction will not, infringe the rule. ' You 
do not import the law of remoteness into the construction of 
the instrument by which you investigate the expressed inten- 
tion of the testator. You take his words and endeavour to 
arrive at his meaning exactly in the same manner as if 
there had been no such law, and as if the whole intention 
expressed by the words could lawfully take effect '.' But if 
the words were really ambiguous the Court might look at 
the consequences of the construction ' ut magis valeat quam 
pereat ".' 

There is one very special modification of the rule against 
perpetuities in the case of gifts by will, which is known as 
the cy-pres doctrine. The doctrine may be stated generally 
thus : when a testator has given real estate to an unborn 
person for life, remainder in tail to that unborn person's 

1 L. R. '94, 3 Ch. 381, 385. * Pearks v. Moseley, L. R. 5 A. C. 714. 

3 Re Hudson, L. R. 20 C. D. 406. 
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children, the Court will give to the unborn person an estate 
tail. That person can of course bar the entail and so defeat 
the course of devolution marked out by the testator. If he 
does not do so the testator's intention will have been effect- 
ed, while at the same time the property will not have been 
rendered inalienable. The doctrine however applies only 
under three conditions: (i) The limitation must be by will. 
(2) The intent of the testator must be able to be effected 
by such a construction \ The intent of the testator is : 

(a) That the first taker and all his issue in tail shall take ; 

(b) That the first taker shall have a life estate only. The 
Court cannot carry into effect (A); but they will make it 
possible that (a) shall take effect by giving an estate tail to 
the first taker. They cannot give effect to the particular 
intention ; but they do not on that account refuse to make it 
possible that the general intention shall be carried out Thus, 
if by the terms of the gift the first taker and all his issue 
in tail are not to take, the cy-pres doctrine cannot apply ^; 
for in that case to give an estate tail to the first taker will not 
be to carry out the general intention. It would be ' to arbi- 
trarily force on the testator an intention different from that 
which he has expressed * ; ' for the line of succession would 
be different from that which the testator intended. (3) It is 
a corollary from the last condition that the cy-pris doctrine 
applies only to real estate. There is no such thing as an 
estate tail in personalty. If personalty be given in trust for 
an unborn person for life, remainder in trust for that unborn 
person's issue, there is no means of effecting the general intent 

^ Monypenny v. Dering^ 16 M. and W. 418. 

' In Monypenny v. Bering^ the devise was to P. M. for life ; after his death 
to the first son of P. M. for life ; then to the first son of such first son and the 
heirs male of his body. Then to the use of every other son of P. M. and 
the heirs male of his body in like manner. Thus it was no part of the 
testator's intention that the descendants generally of P. M. should take. 
His intention was that only a small part of those descendants should take, 
L e. the eldest male direct line tracing from each of his sons, and that eldest 
line only. 

' Monypinny v. Diring. 
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that the first taker and his issue after him shall take the 
property. The property can only be given to the first taker 
absolutely ; and then his issue after him will not necessarily 
take as he intended. The property will pass, as the rest of 
his personal estate passes, either under his will or according 
to the Statutes of Distributions \ 

There are some exceptions to the application of the rule 
against perpetuities : — 

(i) Possibly it does not apply to legal ' contingent remain- 
ders •. We have seen that the necessity for the rule was 
caused by those new qualities of equitable estates which giive 
to owners practically unlimited powers of defining the future 
devolution of their property. The only way in which the 
future devolution of property could be controlled at common 
law was by a contingent remainder. This was defeasible in 
a variety of ways, e. g. by forfeiture, surrender, merger, or 
the lack of a precedent estate of freehold ; as well as by two 
rules — analogous to the rule against perpetuities — that an 
estate cannot be well limited to the unborn child of an unborn 
person * ; and that a contingent remainder cannot be limited 
after a contingent remainder, unless it must necessarily rest 
within the period allowed by the rule * . There was no need 
therefore to apply the equitable rule against perpetuities to 
legal contingent remainders. Common law rules already 
applicable to them sufficed. 

(ii) It does not apply to estates which are subsequent to an 
estate tail because estates tail can always be barred. 

1 Routledgt V. Dorril^ 2 Yes. 357, 364. 

^ It applies to equitable contingent remainders. R$ Finch^ Abbis v. 
Barney^ L. R. 17 C. D. 211. 

» CoU V. Sewell, 4 Dr. and War. 28 (Sir E. Sugden). But c£ Re Frost, Frosi 
V. Frost, L. R. 43 C. D. 246, 254. It is there suggested that the rule does 
apply in addition to the special rules by which contingent remainders are 
governed. See L, Q, /?., vol. xiv. p. 133. 

* WMtby v. Mitchell, L. R 42 C. D. 494. 

^ Re Frost (supra). Both these rules are probably applications of the old 
idea that you cannot limit an estate upon a double possibility. See Whitby 
V. Mitchell, 44 C. D. 85, per Lindley, L.J. Williams, ReeU Property, pp* 334, 
335, denies this. See L. Q. R., vol. xiv. p. 234. 



TESTAMENTARY SUCCESSION. 93 

(ill) It does not apply to easements, i.e. to certain rights 
(e.g. a right of way) of a limited class annexed to the owner- 
ship of one piece of property over another piece of property \ 

(iv) It does not apply to property which is given to a charity. 
Such property is given to a charity on trust for the special 
purposes of the charity and is necessarily inalienable. The 
reason for the rule therefore fails '. 

(v) It does not for a similar reason apply to land held in 
mortmain by a corporation *. 

Thus if property is given to a charity or a corporation and 
it is provided that in a certain event it shall go over to another 
charity or corporation, it is immaterial that the event may not 
happen within the limits fixed by the rule. But this does 
not apply (a) to a case where an immediate gift in favour of 
private individuals is followed by an executory gift in favour 
of charity, or (A) to a case where an immediate gift in favour of 
charity is followed by an executory gift in favour of private 
individuals *. 

(vi) It does not apply to a case where a perpetuity has been 
created by an Act of Parliament, e. g. Blenheim was settled 
in perpetuity on the family of the first Duke of Marlborough. 

{b) Trusts for Accumulation. 

The rule against perpetuities prevents a testator from pre- 
scribing for a longer period than that fixed by the rule a 
course of succession for the devolution of his property which 
will render that property inalienable. But a testator may 
prescribe not that property shall be enjoyed in succession by 
a certain series of people — but that it shall be enjoyed by no 
one for a certain period of time, i. e. that it shall be accumu- 
lated. Originally the period fixed by law for the duration of 
trusts for accumulation was the same as that fixed by the rule 
against perpetuities. The period for which a testator could 
prescribe a course of succession, and the period for which the 

^ L. and 5. W, R, v. Gammf L. R. 20 C D. 562. 

^ Ckrist^s Mortal v. Grainger^ i M. and G. 460, 464. 

* Rt Bowm, L. R. '93, 2 Ch. 491 ; Re Tyler, L. R. *9i, 3 Ch, 252, 259. 
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testator could altogether suspend the enjo3mient of his pro- 
perty, were the same. Two Acts have put trusts for accumu- 
lation on a different footing. 

(i) The Thellusson Act, 39, 40 Geo. Ill, c. 98. 

Property cannot be settled or disposed of so that the rents 
or profits thereof shall be wholly or partially accumulated for 
longer than any one of the following terms : (i) for the life 
or lives of the grantor or grantors ; (2) for the term of twenty- 
one years from the death of such grantor or grantors ; (3) for 
the period of the minority of any person who shall be living, or 
en ventre sa mere at the death of the grantor ; (4) during the 
minority of any persons who, under the trusts of the assur- 
ance directing accumulation, would for the time being, if of 
full age, be entitled to the rents or profits of the fund directed 
to be accumulated. 

The Act does not extend (i) to a provision for the payment 
of debts of the testator or other persons ; (2) to a provision 
for raising portions for children of the testator, or the children 
of any taking an interest under the will ; (3) to a provision 
touching the produce of wood or timber. 

(ii) The Accumulation Act, 1892 \ 

If the purpose of the accumulation is the purchase of land the 
time can only be the fourth period fixed by the Thellusson Act. 

If a trust for accumulation infringe the rule against per- 
petuities it will be void, unless it fall either within the 
excepted cases in the Act, or within the exceptions to the 
rule against perpetuities. But if the trust for accumulation 
does not infringe the rule against perpetuities it will be good 
for one of the periods allowed by the Acts and void only for 
the excess. In Leak v. Robinson ^, Sir W. Grant said, ' Per- 
haps it might have been as well if the Courts had originally 
held an executory devise transgressing the allowed limits to 
be void only for the excess where that excess could, as in 
this case it can, be clearly ascertained. But the law is other- 
wise settled. In the construction of the Act of Parliament 
' 55. 56 Vict c. 58. « 2 Mer. 363, 389. 
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passed after the Thdlusson cause I thought myself at liberty 
to hold that the trust of accumulation was void only for the 
excess beyond the period to which the Act restrained it . . . 
But there the Act introduced a restriction on a liberty ante- 
cedently enjoyed ; and therefore it was only to the extent of 
the excess that the prohibition was transgressed.' 

Thus when the Act applies it is only the direction to ac- 
cumulate which is avoided ; and the rest of the will remains 
untouched. * Striking out that, everything else is left as 
before, and all the other directions of the will as to the time 
of payment, substitution, and any contingencies are to take 
effect according to the true construction of the will, unaltered 
by the effect of the Statute. I think, therefore, that the in- 
come which the Statute forbids to be accumulated goes as in 
case of intestacy ^ ' — i.e. either to the heir at law, the next of 
kin, or the residuary legatees as the case may be. 

2. Gifts which are Void because they Infringe the 

Rules as to Mortmain, as to Charitable, 

or as to Superstitious Uses. 

{a) Mortmain, 

The law relating to gifts in Mortmain must not be confused 
with the law relating to gifts to Charitable Uses ^, The rules 
of law which forbid gifts in mortmain apply not only to 
testamentary gifts, but also to gifts inter vivos. They apply 
only to gifts to corporations. They are much older than the 
rules of law relating to gifts to charitable uses. 

The statutes which restrain the disposition of lands in 
mortmain may be dated as far back as Magna Carta I The 
earliest effective statutes were 7 Ed. I, stat. ii. c. 13, and the 
Statute of Westminster II *. Later statutes were passed in 
order to prevent the conveyance of land in mortmain by the 

^ Langdale, M.R. Eyre v. Marsdetty 2 Keen, 564, 574. 

2 Jessel, M. R. Luckraft v. Prtdham, L. R. 6 C. D. 214. 

' Magna Carta (1217), § 43. Digby, History of the Law of Real Property ^ 

* 13 Ed. I, c. 32 (Digby, pp. 215-220). 
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device of a conveyance to uses \ Part i. of the Act of 1888 ' 
consolidates these statutes. Their policy has always been the 
same, i. e. to prevent the conveyance of land to corporations 
without the licence of the Crown. Except in certain cases 
provided in the Act of 1 888* land cannot, either by testament- 
ary disposition, or by conveyance inter vivoSy be transferred 
to a corporation. The reason originally was no doubt to be 
found in the fact that a corporation never died, never married, 
never committed felony. It experienced none of those inci- 
dents in the life of the natural man, which were profitable 
to the feudal lord, and were, on that account, a factor in the 
formation of our land laws. In later times other reasons 
contributed to maintain the prohibition. Some of these other 
reasons we may perhaps discover in the law relating to 
charitable uses. 

(A) Charitable Uses. 

Provided that it was not to a corporation that land was 
given, the disposition did not fall within the Statutes of 
Mortmain. Thus it was possible to give either inter vivos 
or by will property of any kind to a charitable institution 
provided that such institution was not a corporation. In 
George IPs reign it was thought desirable to restrain the 
benevolence of testators who desired to be charitable at the 
expense of their heirs*. It was accordingly enacted that, 
with certain exceptions, every assurance of land to charitable 
uses, and every assurance of personalty to be laid out in the 
purchase of land, should be void unless it complied with the 
following requirements: (i) It must take effect in possession 
immediately from the making thereof; (2) except in the case 
of a sale for adequate consideration it must be without any 
power of revocation, reservation, condition, or provision for 
the benefit of the assurer ; (3) it must be by deed executed in 

1 15 Rich. II. cap. v. (Digby, pp. 331-333). ' 51, $2 Vict c. 42. 

* Part iii. of the Act ; cf. 53, 54 Vict c. 16. 

^ 9 George II. c 36. Repeated and re-enacted with some emendations by 
51, 52 Vict c. 42. 
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the presence of two witnesses ; (4) whether the assurance was 
of land, or whether it was of personal estate to be laid out 
in the purchase of land (except stock in the public funds), 
it must (unless made in good faith and for valuable consider- 
ation) be made twelve months before the death of the assurer, 
and must within six months after execution be enrolled in the 
central office of the Supreme Court ; while, if the assurance 
was of stock in the public funds to be laid out in the purchase 
of land, it must have been transferred six months before 
death. There are cases excepted from the operation of the 
Act * ; but the broad result of the Act was, that by will 
nothing that the Courts held to come within the definition 
of land, or of money to be laid out in the purchase of land, 
could be disposed of to charitable uses. 
The Act was not restrictively construed, 
(i) The definition of the property hit by the Act was ex- 
tremely wide. Esher, M.R., summed up the length to which 
the cases had gone in Ashworth v. Munn *. ' Now, the 
authorities,' he said, ' seem to me to have gone to this length, 
that although the devise to a charity is in terms of money 
only, and although the only thing which by the devise will 
come to that charity is money, yet if in order to effectuate 
the devise in favour of that charity it may be necessary to 
deal with an interest in land of the testator — then the devise 
is within the Statutes of Mortmain.' 

(ii) The definition of what constitutes a charitable use or 
purpose is equally wide. The Act of 1888 refers to the pre- 
amble of 43 Eliz. c. 4, as giving a list of objects which can be 
called charitable. ' But,' says Lord Macnaghten *, ' it has never 
been forgotten that the objects there enumerated . . . are not 
to be taken as the only objects of charity, but are given as 
instances.' ' Charity,' he says, * in its legal sense comprises 

* Part iii of the Act * L. R. 15 C. D. 371. 

' The Commissioners for the Special Purposes of the Income Tax v. Pemsei, 
).. R. '91, A. C 531, 581. CC Theobald, fVillSt pp. 295, 296, for instanoes of 
charitable gifts. 
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four principal divisions — trusts for the relief of poverty ; trusts 
for the advancement of education ; trusts for the advancement 
of religion ; and trusts for other purposes beneficial to the 
community not falling under any of the preceding heads.' 
' And/ says Lord Herschell \ ' I think that the popular con- 
ception of a charitable purpose covers the relief of any form 
of necessity, destitution, or helplessness which excites the 
compassion or sympathy of men, and so appeals to their 
benevolence for relief. Nor am I prepared to say that the 
relief of what is often termed spiritual destitution or need is 
excluded from this conception of charity. ... A purpose 
may be regarded by common imderstanding as a charitable 
purpose, and may be so described in popular phraseology, 
even though opinions differ widely as to its expediency or 
utility.' 

This is at the present day the law as to what is a charitable 
purpose; but the Act 54, 55 Vict. c. 73, has revolutionized the 
law as to what gifts may be left to charitable uses by will in 
the case of testators who die after August 5, 1891 ^ ; and as to 
the definition of what is land for this purpose. Land is defined 
as tenements or hereditaments, corporeal or incorporeal, of 
any tenure — but not money secured on land, or other personal 
estate arising from or connected with land. 

Land may be assured by will for a charitable use. But it 
must be sold within a year from the death of the testator. 

If personal estate is directed to be laid out in the purchase 
of land for the benefit of any charitable use, it can be held 
for the benefit of the charity as though there were no direc- 
tion to lay it out in land. 

The Act, as it has been said, makes a ' total revolution of 
the law and a total departure from anterior legislation '.' It is 
now in fact easier to dispose of land to a charity by will than - 
by deed. If you dispose of land to a charity by deed, the 

1 At pp, 572, 573. 

^ Re Bridger^ '94, i Ch. 297 — ^though the will was made before this date. 
* Rt Hulmet '95, i Ch. 422, 436. 
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restrictions imposed by the Act of 1888 apply. If you dispose 
of land to a charity by will no one of these restrictions apply. 
The only condition is that the land must be sold within twelve 
months. 

{c) Superstitious Uses. 

Gifts to superstitious uses are deemed void by the policy 
of the law. i Ed. VI, c. 14 — an Act which was given an 
extensive construction as indicating the policy of the law * — 
avoided certain kinds of superstitious uses specially connected 
with the practice of the Roman Catholic worship. Thus it 
has been held that it is against the policy of the law to leave 
property on trust to educate poor children in the Roman 
Catholic religion, though such a bequest is not within the 
Statute of Edward VI '. 2, 3 Will. IV, c. 115, put Roman 
Catholics on the same footing as Protestant Dissenters, in 
respect of money left for schools, for places for religious 
worship, for educational or for charitable purposes. Thus 
a bequest to promote the Roman Catholic religion, or to edu- 
cate poor or ignorant Roman Catholics will now be valid ; but 
a bequest to support practices which the law regards as 
merely superstitions, e. g. to say masses for the soul of the 
testator, will be void '. 

If gifts are made by will which infringe the law as to 
mortmain or as to charitable uses, the bequest is void and 
the property results to the heir or next of kin. This is not 
always the case when property is left to superstitious uses. 
(a) If a bequest falls within the Statute of Edward VI, the 
property by the terms of the Act goes to the Crown bene- 
ficially, {b) If a bequest is of a superstitious and also of 
a charitable nature, the Crown can order it to be applied 
to charitable purposes*, {c) If a bequest is merely of a 

* Williams, Exors,, p. 901. * Cofy v. Abbott, 7 Ves. 49a 
s West V. ShuttUworth, 2 M. and K. 684. 

* As was said in Cory v. Abbott (supra), if the gift is charitable ' we are to 
make the testator charitable upon our way and upon our principles.' Cf. 
R0g, V. Lady Portington^ i Salk. 162. 

H 2 
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superstitious nature and does not fall within the terms of 
the Statute of Edward VI, the next of kin or the heir is 
entitled \ 

^ As in W^st V. ShuHliworth (supra). It was there said that there was 
nothing charitable in such a gift. The intent was to benefit the testator 
himself 
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INTRODUCTORY. 

Intestate Succession may be regulated by either a 'gradual' 
or a ' parentelic ' scheme \ Intestate succession to personalty 
is almost entirely regulated by the first. Intestate succession 
to realty by the second. 

According to the first scheme, each step in the descending, 
or in the ascending line, is a degree. You take a given 
person from whom the descent is to be traced, and you reckon 
as a degree each step from him to the person whose relation- 
ship to him you are seeking to determine. Thus a son is one 
degree from his father ; two degrees from his brother ; three 
degrees from the brother's son. 

According to the second scheme * you take a given prae- 
positus and exhaust all his descendants — his parenUla — , 

^ P. and M. it p. 293, seqq. See Bl. Comm. ii. pp. 207, 208, note 4, as to 
the differences in the methods of computation employed by the civil and 
canon law in working out the ' gradual ' scheme. 

^ CUrt V. Brock (infra, p. 113) illustrates the difference. Edward Clere 
was nearer by proximity of blood. To this argument the defendant an- 
swered that they were not in one degree, so that proximity of blood is not 
to be regarded (Plowden, p. 448). Bl. Comm. ii. p. 223, is a statement of this 
scheme, 'according to the rule laid down in the year books, Fitzherbert, 
Brook and Hale, that he who would have been heir to the father of the 
deceased (and of course to the mother or to any other real or supposed 
purchasing ancestor) shall be heir to the son.' 
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when you have exhausted them you take another prae-pos^tis 
and repeat the process. You cannot go from the descendants 
of one prae-posUus to another. 

The following table will illustrate the difference between the 
two methods of computation : — 



I 



Let O be the person from whom descent is to be traced. 
O to 7^= five degrees, reckoning up to A^ and down to F. 
O to B = four degrees. Thus if you reckon according to the 
gradual scheme B is nearer to O than F. If you reckon ac- 
cording to the parentelic scheme you look first at C to see 
if he has any descendants. He has none. You then go to A 
and take his descendants in order. If D and E be dead, 
F will take after O (for, as we shall see, before the Inheritance 
Act, 1834^ neither A nor C, the direct ascendants, could take). 
Thus Ff though farther from O than 5, if we reckon by the 
gradual scheme, is nearer if we reckon by the parentelic ^ 

The Law of Intestate Succession falls into three divisions : 
(i) The Law relating to Real Property ; (2) the Law relating 
to Personal Property ; (3) the Law relating to Estates pur 
autre vie. 

1 3,4Wai. IV,c. 106. 

^ Cf. Bl Contnt. ii. p. 225, n. 12 ; Watkins, Lhscmts^ pp. 152, 153, n.^ 
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REAL PROPERTY. 

Real property formerly passed direct to the heir on the 
death of the ancestor. Personal* property passed to those 
entitled through the personal representative, upon whom was 
cast the duty of distributing the estate. The Land Transfer 
Act of 1897 ^ has now made the executor or administrator a 
real as well as a personal representative. Real estate ^ will 
therefore pass to the heir through the executor or adminis- 
trator just as personal estate passes to those entitled under 
the Statutes of Distribution through the executor or adminis- 
trator. The law, however, as to the persons who will succeed 
on intestacy has not been changed. But whenever it is said 
that real estate passes to the heir it must be understood that 
since 1897 it passes to the heir — not direct from the ancestor 
— but through the real representative. 

The rules which regulate the devolution of real property 
upon an intestacy fall into three main divisions: (i) The 
rules which regulate the division of the property among the 
relations by blood of the deceased ; (2) the rules which regu- 
late the mutual rights of husband and wife to the property left 
by the survivor ; (3) The rules which regulate the destination 
of the property of one who dies intestate without relatives. 

^ 60, 61 Vict c. 65. 

^ Except copyhold estate ' in any case in which an admission or any act 
by the lord of the manor is necessary to perfect the title of a purchaser from 
the customary tenant,' ibid. §1.4. The reason is in order that the lord may 
not lose his fees. 
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I. The Rules which Regulate the Division of the 

Property among the Relations by Blood 

OF the Deceased. 

These rules depend : — (i) On the common law. Some of 
them date back to the reign of Henry II, and they were 
perhaps not completely fixed when Blackstone wrote. But 
they had during that period practically attained to systematic 
completeness. (2) On two modem Statutes : — 3, 4, WOl. IV, 
c. 106 ; and 22, 23, Vict c. 35, sees. 19, 20. 

(i) Inheritances lineally descend to the issue of the last 
purchaser in infinitum^. 

Inheritances include all hereditaments, whether corporeal 
or incorporeal, whether freehold or copyhold, money to be 
laid out in the purchase of land, heirlooms, and any interest 
capable of being inherited, whether they are in possession, 
remainder, reversion, or contingency ^. 

The last purchaser is now the stock of descent ; before the 
Act the person who was the stock of descent was the last 
person actually seised in deed of the land. The purchaser 
is the person who last acquired the land otherwise than by 
descent, or otherwise than by escheat, partition, or enclosure, 
by the effect of which the land so acquired would have been 
descendible in the same way as other lands acquired by 
descent*. But the person last entitled to the land shall be 
considered to be the purchaser unless he can be proved to 
have inherited it; and, similarly, the person from whom he 
inherited shall be considered to be the purchaser unless it 
can be proved that he inherited it'. 

At common law, if an estate had been limited by devise 
or other assurance to the heir, the heir took by descent and 
not by purchase. Section 3 enacts that for the future in any 
such case the heir shall take by purchase. But by section 4, 
if an estate is limited to the heirs of A^ A will be deemed 

1 3,4Will.IV,c. 106, §2. «§i. 8 §2. 
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to be the purchasing ancestor, and the heirs will take by 
descent This settled a doubtful point at common law. 

Thus, so far as the Inheritance Act goes, a mere title to 
land will not make the stock of descent. This would have 
been the eflFect of adopting the recommendation of the Real 
Property Commissioners that land should pass to the heirs 
of the person last entitled \ In certain cases we shall see 
that this recommendation has been adopted ^ 

(ii) Male issue shall be admitted before female. 

(iii) Where there are two or more of the males in equal 
degree the eldest only shall inherit^ but the females together. 

The preference of males is a common characteristic of old 
German law \ It is older than feudalism, but it falls in with 
feudal ideas, and remains a permanent rule of law rigidly 
applied all through the law of intestate succession to real 
property. In the fifteenth century the lawyers thought that 
they explained the rule when they gave as a reason for it the 
superior worthiness of the male blood *. 

The reason why the eldest among males is preferred, while 
all the daughters inherit together requires a further explana- 
tion. Both these rules owe their origin to feudal ideas, but 
to different stages in the history of those ideas. 

* The lord's interest,' says Professor Maitland ', * has been 
powerful to shape our law of inheritance.' When land held 
by military tenure really supplied soldiers, i.e. — during the 
century after the Conquest, it was to the interest of the lord 
that inheritances should descend as one undivided whole — 
that, as Blackstone expresses it, they should be impartible •. 
The person fixed upon to inherit will usually be the eldest. 
He will generally be the most capable of performing those 
services for the sake of which the inheritance has been made 

' WTilliams, Real Property f p. 204. * Infra, rule ix, p. 114. 

' P. and M. ii. p. 258. 

* CUre V. Brook (Plowden, p. 442). The reason given is that the male line 
is more worthy, ' and the more worthy the line is to which a man's land 
goes, the greater pleasure it gives him that purchased it' 

* P. and M. ii. 276. ® Contm, ii. p. 215. 
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impartible. The comparative shortness of life in those days 
might convince us of this. When once a man has thus been 
made answerable for services due from land he is naturally 
regarded by law as owner of the land. He grasps at that 
position and attains it at the expense of his brothers. Their 
claims escape the notice of the law and become merely moral \ 
The advantages of impartibility were not so strong in the 
case of daughters. They were not sufficiently obvious to 
outweigh the injustice of giving all the land to the eldest ^ 
But, in the interest of the lord, the eldest daughter originally 
was answerable for the services. The others hold of her, 
and do their services by her hands. Had this scheme pre- 
vailed the rights of the sisters might in time have become 
also merely moral, — though possibly the fact that their rights 
had lived long enough to be accepted and recognized by the 
King's Court would have prevented such a result But this 
was not the scheme which prevailed. During the century 
alter the Conquest the lord was chiefly interested in the 
services due for the land ; but later he was rather interested 
in the incidents of tenure — in wardships, marriages, and so 
forth'. As a result of the scheme of division mentioned 
above, the wardships and marriages of the younger daughters 
went to the eldest daughter — not to the lord. It appeared 
therefore that it would pay the lord better to take the homage 
of all the daughters. They then held of him, and he got the 
incidents. Thus the lord's interest made for the preservation 
of the rights of all the daughters ; and the rules laid down by 

^ Domesday Book and Beyond (p. 145). Holding in parage as we get it 
before the Conquest, implies that one of the pares — usually the eldest — ^is 
answerable to the king or lord for the services due from the land. See ibid, 
pp. 24, 25. Maine, Village Contntunities^ p. 149, adduces instances from India 
to show that the fixing by a strong government on any one person or body 
' to be. settled with ' gives it great advantages ; in the end sometimes proprie- 
tary rights. 

^ P. and M. ii. pp. 263, 264 ; cf. Bracton, 64 b. Doctor and Student^ p. 25. 

' P. and M. i. p. 256 : ' If tenure by knight service had been abolished in 
1300, the kings of the subsequent ages would have been deprived of the large 
revenue that they drew from wardships, marriages and so forth — really 
they would have lost little else.' 
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the King's Court for military tenures naturally extended 
themselves to the other free tenures. 

(iv) Lineal descendants in infinitum of any person deceased 
shall represent their ancestor ; that is, shall stand in the same 
place as the ancestor himself would have done had he been 
living. 

From the reign of Edward I, this principle of representa- 
tion has been fully admitted by the common law \ 

A consequence of this principle of representation is the 
rule that if two daughters take by descent as coparceners, 
and one dies intestate, leaving issue, her share will descend 
to that issue. It was thought by some that their father being 
the purchaser from whom descent is to be traced, it might 
have been necessary to divide the deceased daughter's share 
between her issue and the surviving daughter '. But though 
the Act has made the last purchaser the stock of descent, it 
has not altered this rule of representation; and by it the 
share of a deceased daughter will descend entire to her issue. 
Thus, when the following pedigree represents the claimants, 
and the lands were gavel-kind lands ', 

Father. 



Th. Lewin F. M. Lewin W. C. Lewin 

(the Purchaser). (the DtftndatU), (died after the Purchaser). 

O. H. Lewin. F. D. Lewin. E. P. Lewin W. H. Lewin 

(deceased). (the Plaintiff)- 

Ada Lewin. 

it was held that the share of O. H. Lewin on his death went 

to F. D. Lewin, Ada Lewin, and the plaintiff, because they 

represented their father. The rule of representation over-rode 

the rule that descent shall be traced from the purchaser, which 

would have allowed the defendant to share with the plaintiff, 

the plaintiffs brother, and the plaintiff's niece. 

^ P. and M. ii. pp. 283, 2S4. Bl. Comm. ii. pp. 218, 219. Bracton, ff. 267 b, 
327 b. 2 VSTilliams, Real Property, App. C. 

• Lewin v. Lewin. Williams, Seisin^ pp. 81-85. Paterson v. Mills, 19 
L. J. Ch. N. S. 310. 
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(v) On failure of lineal descendants or issue^ of the pur- 
chaser, the inheritance shall descend to his nearest lineal 
ancestor \ Descents from brothers and sisters to brothers 
and sisters shall be traced through such ancestors*, i.e. they 
shall not inherit immediately from one another. 

Thus the old rule of the common law which forbade in- 
heritances to ascend to the ancestor has been rejected*. 
According to that rule, the direct ancestor of the stock of 
descent — the father, grandfather, and so forth, could not take : 
but descendants from those direct ancestors — the brother, or 
the uncle, or the cousin could take. 

When descendants have been exhausted, land goes first 
to the nearest ancestor, and to the collateral relations of the 
purchaser who have descended from that ancestor. Then to 
more remote ancestors and their descendants. 

According to the old law, the collateral relatives to whom 
the inheritance descended must have been of the blood of the 
first purchaser. One man is of the blood of another if (i) he 
is descended from him, or if (2) he is descended from a com- 
mon ancestor *. Thus a son is of the blood both of his father 
and his mother ; the father is of the blood both of his grand- 
father and his grandmother; but the father is not of the 
blood of his wife. The rule kept the land in the line of the 
first purchaser, and is an example of the application of an old 
maxim * paterna patemis, matema maternis '.' 

But this rule has been altered by the Inheritance Act. The 
last purchaser is the stock of descent to all intents and pur- 
poses — with the single exception of the case mentioned in 

1 3,4Will. IV,c. 106, §6. « §5. 

' See Note A for the old law. * Bl. Comm. ii. p. 220, note 9. 

* Hale, Common Law^ pp. 267, 268. In CUre v. Brook (Plowden, at p. 446) 
the rule is quoted from the Y. B. 39 Ed. III. It is laid down that whether 
the relatives of a man's mother will take by descent depends on whether the 
son had purchased or whether he had taken by descent from his father. In 
the first case the relatives of the mother can inherit; in the second not. 
This was the reason why the heir under the old law always took by descent. 
If a devise to him had been operative he would have taken as purchaser, and 
thus an inheritance ex ptartt pixtema might have gone to maternal relatives. 
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rule ix.* — thus relatives trace their descent from, and must 
be of the blood of the last purchaser. 

But to this rule that relatives must be of the blood of the 
last purchaser, the next rule is an exception. 

(vi) A kinsman to the purchaser by the half-blood shall 
inherit next after a kinsman of the same degree of the whole- 
blood where the common ancestor is a male, and next after 
the common ancestor where such ancestor is a female; so 
that the brother of the half-blood on the part of the father 
shall inherit next after the sister of the whole-blood on the 
part ot the father and their issue ; and the brother of the half- 
blood on the part of the mother will inherit next after the 
mother *. 

At common law the half-blood was rigidly excluded ^ ; but 
the fact that descent is traced from the last purchaser, and 
the fact that collaterals must be of the blood of the last 
purchaser destroyed the old reasons for such exclusion. But 
(except as provided by rule ix.*) it is necessary to be of the 
blood of the last purchaser. Unless therefore the half-blood 
had been specially admitted they could not have succeeded to 
their relation of the half-blood when that relation was the 
purchaser, e. g. 

k }> 

A is the common father. P is the purchaser. He has died 
without issue. His inheritance will ascend to his paternal 
ancestors and their issue. If they are non-existent it will 
devolve on his maternal ancestors and their issue. It could 
not devolve on X because he is not of the blood of P, the last 
purchaser. X could only have inherited had A, not P, been 
the last purchaser. Now, however, the Act says that when 
P dies without issue the inheritance shall go to X. 

We shall appreciate the reason for apparent difference in 
the treatment of the case where the common ancestor is 
a female when we have considered the next rule. 

» See p. 1 14. ^ 3, 4 Wm. IV, c. 106, § 9. > See Note B for the old law. 
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(vii) The father and all male paternal ancestors of the 
purchaser, and their descendants, shall be admitted before any 
of the female paternal ancestors or their heirs ; all the female 
paternal ancestors and their heirs before the mother or any 
of the maternal ancestors, or her, or their descendants ; and 
the mother and all the male maternal ancestors, and her and 
their descendants before any of the female maternal ancestors 
or their heirs \ 

Thus the preference of male to female is logically carried 
out all through the law of intestate succession to real property. 
It applies not only to descendants but also to ascendants. 

It is this preference which puts the half-blood next to the 
sisters of the whole blood, when the common ancestor is 
a male ; and the next after the common ancestor when such 
ancestor is a female. The following table will make this 
clear : — 

X == B == ^ = c 

(^8 first husband). (^'s first wife). I (^'s second wife). 



Son. r 1 -^ ^1 

P Daughter. Son. Daughter, 

(the Purchaser). 

Suppose that P has died without issue, and that A is dead. 
A and 5's daughter will then succeed. If she dies without 
issue first A and Cs son will succeed, and then A and Cs 
daughter. For by the Act * the brother of the half-blood on 
the part of the father will inherit next after the sister of the 
whole-blood on the part of the father and their issue.' Sup- 
pose they die without issue, then all the ancestors of A 
must be called to the inheritance. If none of them or their 
descendants exist, then the mother B and her descendants 
will take. Thus if B be dead, her son by X will take ; so that 
* the brother of the half-blood on the part of the mother will 
inherit next after the mother.' It is perhaps needless to say 
that if C had married again and had a son, that son would be 
no relation at all to the purchaser. 

1 3, 4 Will. IV, c io6, § 7. Williams, Real Property, p. 21a 
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(viii) The following rule is a corollary from the last. When 
the descent can no longer be traced along the male paternal 
line, the mother of a more remote male paternal ancestor 
and her descendants are preferred to the mother of a less 
remote male paternal ancestor and her descendants. When 
the tracing of the descent has entered upon the female line 
the same rule applies so often as it becomes necessary to 
change from a male to a female ancestor \ 

This settled a point of law which was doubtful when 
Blackstone wrote. The rule will be made clearer by an 
example; and the pedigree in Clere v. Brook'^ — a case of 
-Elizabeth's reign — in which the point was virtually decided, 
is as good as any : — 

John Young. John Clere. 



Edward Clere. 



Humphrey Young. Dorothy. 

Edward Young. Willie Hadden = Margaret. 

Clere Hadden. 
(the Purchaser). 

Was Edward Young or Edward Clere the next heir to 
Clere Hadden the purchaser ? It was decided that Edward 
Young was the next heir because the law regards not only 
proximity but worthiness of blood. You must travel as far 
as possible along the male paternal line — only when that is 
impossible can you go to the female paternal line — only when 
all the female paternal ancestors are exhausted can you go to 
the mother. It follows that the more remote female paternal 
ancestor will be preferred to the less remote female paternal 
ancestor, because her blood, being traced through a greater 
number of males, is the more worthy. Thus suppose that we 
get as far as the grandfather in the male paternal line. Then 
when all his issue is exhausted will come the mother of this 



^ § 8. Challis, Real Property (ed. 1892), pp. 218, 219. 

^ Plowden, 442. The decision in this case was in accordance with the rule 
laid down by the Inheritance Act and supported by Blackstone. The dicta 
were made the foundation for another view. See Note C for the old law. 
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grandfather in preference to the grandmother. If she has no 
issue we must then go to her ancestors, taking first the male 
paternal line, and when even that line fails we must have 
recourse to the mother of the most remote male paternal 
ancestor. It is not till all the descendants and ancestors of 
the grandfather's mother have been exhausted that we can go 
to the grandmother ; and similarly it is not till all the grand- 
mother's descendants and ancestors have been exhausted 
that we can go to the mother \ 

(ix) When there is a total failure of heirs of the purchaser 
the land shall descend, and the descent shall be traced from 
the person last entitled as if he had been the purchaser \ 

The new rule may admit many people who would other- 
wise have had no claim, thus : — 

P (the Purchaser) = A 

C 

If C dies without issue and all P's ancestors and their 
issue fail, A could not have inherited because she was not 
of the blood of the last purchaser. But she is of the blood 
of her son C If C survived P he was the person last en- 
titled to the land. Thus by virtue of this rule, A and her 
descendants and ancestors can make a title because descent 
is to be traced from C as if he had been the purchaser. 

Other schemes of inheritance sink to the level of mere 
customs. The gavel-kind custom of Kent is the most striking 
instance of land divided among all descendants. Then again 
we have instances in copyhold customs of land descending 
to the youngest son. The forces which made for impartibility 

^ Greaves v. Greenwood, L. R. 2 Ex. D. 289, 297, lays down the rule as to 
when it can be presumed that the issue of a given person does not exist 
* I think that . . . when there is no reasonable possibility of ascertaining that 
there are descendants from the paternal ancestors — I mean of course a reason- 
able possibility after due investigation and enquiry — . . . then descendants of 
the maternal ancestors must be sought for. In the present case all the 
descendants of paternal ancestors who have been born within 150 years have 
been exhausted.' 

* 22, 23 Vict c. 35, §§ 19 and 2a 



INTESTATE SUCCESSION. US 

may have taken this opposite form because the youngest son 
was more likely to be at home ready to step into his father's 
place at his death. In fact the prevalence of the custom 
among villein tenements gave it a bad name. It is sug- 
gested^ that it was for this reason that Simon de Montfort 
abolished it in the Charter of Liberties which he gave to 
Leicester. The name * borough English ' which has been 
given to the custom is accidentaP. At Nottingham there 
was a French and an English borough. In a case in 1327, 
the attention of lawyers was called to the fact that in the 
English borough the land descended to the youngest son. 
Thence the name. The Inheritance Act applies to all lands, 
'whether descendible according to the common law, or ac- 
cording to the custom of gavel-kind, or borough English, 
or any other custom.' That is, as between customary heirs, 
the changes introduced by the Act will apply, e. g. the half- 
blood will be able to take and the purchaser will be substituted 
for the person last seised as the root of descent. 

The case of Muggleton v. Barnett is a case which it is diffi- 
cult to reconcile with these provisions of the Inheritance 
Act '. But in the opinion of Williams and of Lord St. Leon- 
ards it was wrongly decided. The land in that case descended 
according to the custom to the youngest son of the person 
last seised ; if he had no son to the daughters as parceners ; 
if he had no issue to the youngest brother of the person last 
seised, and to the youngest son of that youngest brother. 

The following was the pedigree in the case : — 

Father. 

( ' 1 

Ed. Muggleton Youngest Brother 

(the Purchaser). of Ed. Muggleton. 

I I 

Son Youngest Son. 
(died in father's life). 



Daughter (i). Daughter (2). 



Ob. a. p. 



Son 
(last seised). 



P. and M. ii. p. 280. * Ibid. p. 277. ^ Williams, Real Property^ App. B. 

I 2 
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The question was could the youngest son of the youngest 
brother of the purchaser succeed to the person last seised. 
It was held that he could not because he was not heir by the 
custom to the person last seised. The Court did not appar* 
ently consider the fact that the root of descent is now the 
purchaser in all cases. The claimant was the youngest son 
of the youngest brother of the purchaser (the new root of 
descent) and therefore entitled to succeed. 

But a custom will only interfere with the rules of the com- 
mon law so far as is necessary. Thus, where the custom of 
a manor was that upon the death of a tenant his youngest 
son took ; and if there was no son, his youngest daughter ; 
and if there was no daughter his youngest brother, sister, 
uncle or aunt, it was held that on failure of these relations 
there was an end of the custom. 'It is,' said Bacon, V.C, 
*as if it never existed, and the inheritance must descend 
according to the course of the common law \' 

2. The Rules which Regulate the Mutual Rights 

OF Husband and Wife to the Property 

Left by the Survivor. 

(a) The rights of the husband after the death of the wife. 
If no child has been bom of the marriage the wife's real 
estate descends to her heirs. The husband has no claim upon 
it. If a child has been bom of the marriage who was capable 
of inheriting the wife's lands, the husband is entitled to an 
estate in the whole of the wife's lands for his life. This estate 
is called a tenancy by the curtesy of England. Blackstone 
derives the word ' curtesy ' from * curialitas * ' ; he says that it 
means an attendance upon the lord's Court or curtis, 'As 
soon as any child was born the father began to have a perma- 
nent interest in the lands, he became one of the pares curtis, 
did homage to the lord, and was called "Tenant by the 
curtesy initiate".' This is a somewhat far-fetched notion. 

1 Re Smarts Stnart v. Smart, L. R. 18 C D. 165, 171. 
^ Camm. ii. pp. 126, 127. 
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(i) To say that it is connected with homage and attendance 
on the lord's Court contradicts Littleton*. He says that 
homage need not be done for a life estate ; and therefore, if 
the husband delay homage till the wife's death, he need not 
do homage at all. (2) The name itself as it is used by earlier 
writers would seem to show that it was derived from its 
peculiarity to England *. The word always elsewhere means 
a favoiu". Britton calls the tenancy ' une especialitd grauntd 
par ley en Engleterre et en H3n-elaunde '.' The two points 
emphasized are its peculiarity to England — the Latin name is 
Tenens per legem Angliae — and its liberal character. These 
are the two points which would strike a lawyer comparing 
it with the analogous custom of Normandy. In Normandy 
if a child was bom the husband took the wife's estate, but 
he lost it if he married again *. 

What then was the origin of this right ? Old customs give 
to both husband and wife mutual right of succession to each 
other's estates. Thus by the gavel-kind custom of Kent*, 
and by some copyhold customs, the survivor either of husband 
or wife is entitled to half the other's lands. This right is 
called free bench — though in some manors the name 'free 
bench ' is appropriated to the widow's right. But these rights 
cease if the husband marries again, or if the wife marries again 
or is unchaste. The idea may have been that the survivor 
while unmarried is the proper guardian of the children ; but as 
a rule these rights arise whether there are children or not *. 

' Probably ' says Professor Maitland, * it is upon some such 
scheme as this that feudalism has played^.' Blackstone puts the 
rule upon the ground of guardianship® ; and certainly the right 

1 Litt. § 90. Of. P. and M. ii. p. 412. 

^ Bl. Comm. ii. p. 126, n. 4. P. and M. ii. p. 413. ' i. p. 22a 

* P. and M. ii. p. 413. 

' Robinson, Gavel-kind (ed. 1897), pp. 128, 129. Of. bk. ii. chaps, i. and ii. 

• P. and M. ii. pp. 416, 417. If copyhold lands are enfranchised under the 
Copyhold Act, 1894, § 21. 1, these rights are converted into the common law 
rights of dower and curtesy, except in the case of the gavel-kind custom 
of Kent. 

■^ P. and M. ii. p. 417. ^ Comm, ii. p. 126. 
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does not arise till the child is bom. But the same reason 
which made for the impartibility of inheritances, made for the 
rule which gives the husband the whole estate ; and the 
King's Court, possibly to attain simplicity, gave the estate to 
the husband even though the child had died The rule in 
its extended form was really anomalous. From the point of 
view of the husband it is a liberal right. Thus it defeats feu- 
dal wardship. In fact such was the extension it received from 
judicial interpretation, that a Statute was required to limit it. 
It had been held, after some conflict of opinion \ that a second 
husband could hold for his life even his wife's marriage portion 
(i. e. lands given to her and the heirs of her body by her first 
husband) as against the issue of her first husband. The 
Statute De Donis ^ enacted that in such a case the right to 
curtesy should not exist. The reasons for thus extending the 
husband's right on the wife's death did not apply to the case 
of the wife. As we shall see, her rights were defined in an 
entirely different manner. 

'There are,' says Blackstone ', 'four requisites necessary to 
make a tenancy by the curtesy ; marriage, seisin of the wife, 
issue, and death of the wife.' The only two of these requisites 
which need any explanation are (i) the seisin of the wife, and 
(2) the birth of children. 

(i) The wife must be seised of an estate of inheritance, i. e. 
of an estate in fee simple or fee tail. The estate must be in 
possession. There can be no curtesy of a reversion or a re- 
mainder unless the husband can reduce them into possession 
during the marriage. A mere seisin in law will not be of any 
avail. The reason for the requirement of an actual seisin is to 
induce the husband to reduce the wife's rights to possession. 
* In the troublous times of old an actual seisin was not always 
easily acquired*.' Thus if it is absolutely impossible to get 

1 Digby, History of the Law of Real Property ^ pp. 173, 174, quoting Brac- 
ton, f. 437 b. 2 13 Ed. I, c. I. Digby, p. 226. * Comm, ii. p. 127. 

* Williams, Real Property, App. D. Co. Litt p. 31 a: 'It lieth not in the 
power of the wife to bring it to an actual seisin as the husband may do of 
his wife's lands when he is to be tenant by the curtesy.' 
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an actual seisin, this requirement is excused. If, for instance, 
the wife had an advowson, or the right to receive a rent, and 
the wife died before the church fell vacant, or the rent fell 
due, the husband was excused \ A curious instance of the 
reason for and the extent of this requirement is furnished by 
the case of Eager v. FurnivaP. W. H. F. died May 21, 1875, 
devising freehold estate to his daughter, G. I. E., and her 
heirs for their separate use. She was the wife of the plaintiff 
and died 1874, leaving issue one child. By the effect of the 
Wills Act, section ^^ *, where a bequest is left to the child, or 
other issue of the testator not determinable with the death of 
such child, and the child dies in the life of the testator, there 
is no lapse, but the estate goes as if the child of the testator 
had died immediately after the testator, i.e. it forms part of 
the child's estate which goes as the rest of the child's estate 
on his or her intestacy, or under the residuary clause in his 
or her will. The plaintiff, as the husband, claimed to be en- 
titled by the curtesy. Jessel, M.R., held that he was entitled. 
The husband had not got actual seisin, but in this case it was 
a physical impossibility ; it was as if the wife had died the 
moment after the testator. Actual seisin is only required 
when it might have been obtained but for the husband's care- 
lessness *. 

(ii) Issue capable of inheriting must have been born — 
(a) the issue must have been born alive * ; it is said that it 
must have been heard to cry — that is merely evidence that it 
has been born alive, though almost necessary evidence in 
Bracton's time ^ {b) The issue must be capable of inheriting 
after their mother. They would not for instance have been 
capable of inheriting had they been bastards. "Coke and 
Blackstone"' state that this requirement furnishes an addi- 
tional reason for the rule that the husband must have got an 

I Co. Litt. 29 a. 2 L. R. 17 C. D. 115. 3 1 Vict. c. 26; supra, p. 80. 
* Cf. Doctor and Student^ pp. 143, 144, for another view. 
» Litt. § 35. « f. 438. Cf. Swinburne, p. 287. 

'' Cotntn, ii. p. 128. 
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actual seisin. 'Except the wife be actually seised, the heir 
shall not make himself heir to the wife, and this is the reason 
that a man shall not be tenant by the curtesy of a seisin in 
lawV ^'^' issue must be bom capable of inheriting from the 
wife as the stock of descent. But according to the Inheritance 
Act the issue inherit, not from the person last seised, but from 
the purchaser. Thus it might appear that unless the wife is 
the purchaser, so that the children inherit from her as the 
stock of descent, the husband will not get his curtesy. Wil- 
liams*, however, shows that under the old law the requirement 
of an actual seisin held in the case of a fee tail, and that the 
husband was entitled to curtesy out of a fee tail, though in that 
case descent was always traced from the first purchaser. As 
we may gather from Eager v. Furnivalj the object of this 
rule was to induce the husband to get seisin — not to make the 
wife the stock of descent. The Inheritance Act does not there- 
Tore affect the husband's right to curtesy. Coke and Black- 
stone, in fact, have tried *to support the law by one reason 
too many ^' 

It was originally doubtful whether the husband could claim 
curtesy if the estate of the wife was equitable. The Doctor 
and Student^ states that one reason for the prevalence of uses 
was * to put away tenancy by the curtesy.* But it is now 
settled law that the husband will have curtesy out of equitable 
estates*, e.g. out of an equity of redemption; and out of 
estates settled to the separate use of his wife — provided that 
the wife is seised of an equitable estate of inheritance. And 
this equally applies to free bench in the case of lands of copy- 
hold tenure, or land held under the custom of gavel-kind ®. 
The conditions under which the husband can claim an estate 
by the curtesy in estate settled to the separate use of the wife 
are very clearly laid down by Jessel, M.R., in Cooper v. Mac- 
donaW. * I will first of all consider whether he (the husband) 

1 Co. Litt. 40 a. 2 Real Property, App. D. ^ YtAA. p. 623. 

* p. 168. ^ Casborne v. Scarf e, I Atk. 603 (1737). 

« Scriven (ed. 1846), Copyholds, i. p. 80. "^ L. R. 7 C. D. 288, 295. 
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had an estate by the curtesy or not, because that has been 
very much argued. It appears to me that he had and he had 
not, that is to say, as I understand the law, if the married 
woman had never appointed nor alienated the estate, but had 
died being tenant in tail in equity, or tenant in fee in equity, 
the husband would have had an estate by the curtesy, whether 
the estate of the married woman was merely equitable with- 
out the separate use, or whether it was equitable together 
with the separate use; and my reason for saying so on 
principle is this, that with one notable exception familiar to 
conveyancers, that of dower, in the incidents of estates equity 
follows the law, and that would therefore give to the husband 
the same estate by the curtesy in his wife's equitable estate as 
he would have in her legal estate.* It has been held, in Hope 
V. Hope^j by Stirling, J., that the husband can claim curtesy 
out of estates held by his wife for her separate use under 
the Married Women's Property Act ^ The Act excludes the 
husband's right as regards the acquiring, holding, and dispos- 
ing of property — not as regards the devolution of property on 
an intestacy. 

(b) The rights of the wife after the death of the husband. 

At common law the personalty of the wife was merged in 
that of the husband. He had, as we shall see, the absolute 
disposal of all her personal property in possession, and of all 
her chattels real during the marriage. He could dispose of 
her freehold estates of inheritance without her consent for so 
long as the marriage lasted. In return the wife had a right 
to dower after his death. Where the husband was at any 
time during the marriage solely seised of lands in fee simple 
or fee tail, and died leaving a wife, the wife would have had 
before the Dower Act ^ a third of such lands on the death of 
her husband, whether or not there was issue of the marriage 
(provided that the wife might have had issue who could have 
inherited), and whether or not they were alienated by the 
husband. 

1 L. R. '92, 2 Ch. 336. ^ 45» 46 Vict. c. 75. =^ 3, 4 Will. IV, c. 105. 
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The wife had analagous rights in gavel-kind and copyhold 
lands. According to certain copyhold customs the wife has 
a right to free bench on the death of the husband similar to 
that of the husband on the death of the wife. She retains 
half the land till death or second marriage while she remains 
chaste. In the case of copyholds the right was defeated by 
the husband's alienation in his life ; in the case of lands 
held according to the custom of gavel-kind, common law rules 
were more closely followed. The right attached to any lands 
of which the husband had ever been solely seised during the 
marriage, whether they had been alienated or not, provided 
that the issue of the marriage could have inherited them. 

The right to dower did not arise in the case of equitable 
estates either before or after the Statute of Uses \ 

Before the Statute of Uses was passed, lands were often 
settled to the joint use of the husband and wife. The effect 
of the Statute was to turn all uses into legal estates ; the 
husband and wife had therefore the legal seisifi ; thus the wife, 
if the Statute had said nothing more, would have got both 
her jointure and a right to dower out of any other estates held 
to the use of her husband ^ The Statute, however, provided 
that a jointure settled on the wife should bar her rights to 
dower; but it provided that if she were evicted from that 
jointure her right to dower at common law should revived 
A jointure will therefor^ bar the wife's right. Coke* thus 
defines it : — * A jointure (which in common understanding 
extendeth as well to a sole estate as to a joint estate with her 
husband) is a competent livelihood of freehold for the wife 
of lands or tenements to take effect presently in possession or 
profit after the decease of her husband for the life of the wife 
at the least.' 

Equity, contrary to its usual rule of following the law, did 

^ Doctor and Student^ p. i68. Godwin v. Winsmore^ 2 Atk. 525 (1742). 

2 Gilbert, Uses, (3rd ed.), pp. 321-337. Bl. Comm, ii. pp. 137, 138. 

3 27 Henry VIII, c. 10, §§ 4, 5» 7- 
* Co. Litt. 36 b. 
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not allow dower to arise from trust estates \ The incon- 
venient nature of the right is a sufficient explanation. Equity, 
however, went further than this. It was held that property 
settled on the wife which would not have been a valid jointure 
under the Statute of Uses (e.g, because it was personal pro- 
perty) operated in satisfaction of dower. This is very clearly 
explained by Lord St. Leonards in Dyke v. Rendall^. A settle- 
ment declared that in consideration of marriage and to provide 
a jointure and maintenance for the wife, certain monies had 
been settled on her. Did the wife's right to dower attach to 
lands bought by the husband and afterwards sold ? It was 
held that it did not. It is true that money could not form 
a legal jointure, but ' it was settled that what was not a legal 
bar might be made an equitable bar — the ground of this equit- 
able bar being contract. This did not proceed on any analogy 
to the legal bar.' Thus the right to revert to the common law 
right in case of eviction did not arise. * If a woman, being of 
age, accepts a particular something in satisfaction of dower, 
she must take it with all its faults, and must look to the 
contract alone, and cannot in case of eviction come against 
anyone in possession of the lands on which otherwise her 
dower might have attached '.' Courts of equity in fact limited 
the right to dower in every possible way ; and some of the 
distinctions taken were very subtle. Thus lands were con- 
veyed to A and his heirs to such uses as B might appoint and 
in default of appointment to B in fee ; B appointed. It was 
held that his wife could not claim dower, though till appoint- 
ment B had clearly been seised in fee, because * the appointee 
under the power takes as if the estate had been limited to him 
by the deed creating the power ; he therefore is in quasi by 
the act of the donor, and the case is to be considered as if 
the husband never had taken the fee*.' 

1 Smith V. AdamSf $ De G. M. and G. pp. 712, 720. 
^ 2 De G. M. and G. 209, 218, 219 ; cf. L. R. '96, 2 Ch. 385, 392, 393. 
^ Cf. Bl. Comm. ii. p. 138, n. 13. 

* Ray V. Pung, 5 B. and Aid. 561, 564 ; cf. Maundrell v. Maundrell^ 10 
Yes. 246. 
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But the law relating to dower has now been put on altogether 
new footing by the Dower Act ^ in the case of those married 
after January i, 1834. 

(i) Wives are entitled to dower out of the equitable estates 
of inheritance of their husbands provided that their husbands 
died beneficially entitled to them — except estates in joint 
tenancy *. 

(ii) Seisin of the husband is no longer necessary to g^ve 
a wife a title to dower ^ 

(iii) An absolute disposition of land in the life of the 
husband absolutely bars the wife's claim to dower; and all 
partial estates, interests, and charges created by him pro 
tanto bar the wife's claim to dower. The husband can declare 
by deed or will that the wife's right to dower shall be absolutely 
barred, or shall be subject to conditions *. 

(iv) A devise of real estate out of which the wife was entitled 
to dower shall, but a bequest of personal estate shall not, bar 
dower, unless a contrary intention is expressed by the will *. 

Thus, after January i, 1834, the wife is entitled to dower 
out of the legal and equitable estate of her husband provided 
that the husband has not taken away her right — a power 
which he possesses to the fullest extent ^ 

It has been held that the Act extends to lands held 
under the custom of gavel-kind, but not to lands of copyhold 
tenure*^ — probably on the ground that they were not within 
the mischief which the Act was passed to remedy ; for the 
husband's alienation in his life generally destroyed the wife's 
right to free bench out of copyhold lands ; while section 3 of 
the Wills Act enables them to be devised free from dower ®. 

1 3, 4 Will. IV, c. 105. » § 2. ' § 3. * §§ 4-8. ' §§ 9, 10. 

^ If a legacy is left to the wife in satisfaction of dower, that legacy has 
priority because the wife is regarded, not as a mere volunteer, but as a pur- 
chaser of the legacy. Sec. if the dower is already barred when the legacy is 
given. This is clearly a direct consequence of the old law. Re Greenwood^ 
L. R. '92, 2 Ch. 295. 

"^ Farley v. Bonhant, 2 John, and Hem. 177, 180. 

^ Lacey v. //i//, L. R. 19 Eq. 346. 
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The dowress, unlike the tenant by the curtesy, has not the 
powers of a tenant for life under the Settled Land Acts. 
She has however certain powers of leasing under the Settled 
Estates Act, 1877. With this exception she is in the position 
of a tenant for life at common law — e. g. she cannot work 
mines, though she can prevent the remainder-man from enter- 
ing the land to work them \ 

The Intestates' Estates Act, 1890 \ has given to the wife on 
the death of her husband, intestate and leaving no issue, 
certain additional rights to his real and personal property. 
The provisions of that Act are discussed under the rights of 
the wife to the personal property of her husband. 

3. The Provisions which Regulate the Destination of 

THE Property of one who Dies Intestate 

Without Relations. 

'Ultimi haeredes aliquorum sunt eorum domini' says 
Glanvil '. The lords of the fee take vacant inheritances as 
their escheats. 

Escheat and forfeiture must be carefully distinguished. 
Escheat is the process by which a man's land reverts to his 
lord. It might happen either * propter defectum sanguinis,' 
or 'propter delictum tenentis.' 

Forfeiture is the process by which land reverts to the 
Crown by right of the Crown. It was forfeited to the Crown 
if the tenant had been guilty of a crime. If he had been 
guilty of a felony it was forfeited to the Crown for a year and 
a day. It then escheated to the lord; and this was an in- 
stance of an escheat * propter delictum tenentis.' If he had 
been guilty of treason it forfeited to the Crown for ever. 

Forfeiture and escheat 'propter delictum tenentis* have now 
been abolished*. It seems still to be theoretically possible 
that land may escheat in consequence of outlawry *. 

Escheat * propter defectum sanguinis ' is therefore the only 

^ Dickin V. Hamer^ i Drew, and Sma. 284. ^ 53, 54 Vict. c. 29. 

« vii. 17. * 33, 34 Vict c. 23. « Challis, Real Property, pp. 34, 35. 
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form of escheat which is of practical importance at the present 
day. We have seen that Glanvil identified the lord who 
took by an escheat with the heir who takes by inheritance. 
Bracton, however, distinguishes the two cases \ The lord 
takes only * loco heredis ' ; but he must perform some of the 
duties of the heir, e. g. * warrantizare acquietare et defendere,' 
if the land is let to tenants; but he need not, for instance, 
warrant the widow's dower if the escheat is for felony *. And 
he would not have been liable for debts on the ancestor's bond 
specifying heirs before 3, 4 Will. IV, c. 104', 

The right to take property as an escheat only arose in the 
case of corporeal hereditaments, and in the case of those 
incorporeal hereditaments which are the subject of tenure; 
e. g. a rent service is such an incorporeal hereditament. The 
payer of the rent holds his land of the receiver of the rent by 
the service of the rent. If the receiver die without heirs, and 
intestate, the rent will escheat. On the other hand a rent 
charge is a rent which is created by the payer out of his 
estate in favour of the receiver, though no tenure exists 
between them. If out of an estate in fee simple a rent be 
created in favour of the donor, it cannot since the Statute 
Quia Emptores be a rent service, because there is no tenure 
between them. If the receiver die without heirs, and intes- 
tate, there will simply be no one to whom the rent is due ; it 
will therefore disappear. The Intestates' Estates Act, 1884, 
however, provides, that all incorporeal hereditaments shall 
escheat * in the same manner ' as if they were legal estates 
in corporeal hereditaments *. Since, however, escheat is the 
process by which hereditaments return to the lord, and since 
incorporeal hereditaments not the subject of tenure are held 
of no lord, the law of escheat must be applied, if at all, in an 
analogous manner. 

Escheat was a purely legal incident; and from this two 
practical consequences flowed. 

W. 3a ^ f. 297 b. 

' Evans v. Browtu 5 Beav. 114, 120. * 47, 48 Vict c 71^ § 4. 



INTESTATE SUCCESSION. 12/ 

(i) If a sole trustee or a mortgagee held land and died 
without heirs and intestate, the lord took the land by escheat, 
and was not bound by the trust \ 4, 5 Will. IV, c. 23, which 
was repealed and re-enacted by 13, 14, Vict c. 60, prevented 
this. The Conveyancing Act* provided that all trust and 
mortgage estates should, notwithstanding any testamentary 
disposition, devolve upon the personal representative of the 
mortgagee or of the surviving trustee. Now, as we have said, 
all real estate similarly devolves^; if the property is not 
trust or mortgage property, for the heir, devisee, or the per- 
son entitled to take by escheat*; if it is trust or mortgage 
property, for those beneficially entitled under the trust, or to 
the money secured by the mortgage. But by the Copyhold 
Act, 1894', trust and mortgage estates in copyhold land are 
not governed by section 30 of the Conveyancing Act, nor do 
they fall within the provisions of the Land Transfer Act, 
where an admission or any act of the lord is necessary to 
perfect the title of a purchaser — a requisite universally neces- 
sary in the case of copyhold estates ^ They will therefore, 
on the death of the legal owner, intestate and without heirs, 
be governed by 13, 14, Vict. c. 60, sec. 15, which gives the 
Court of Chancery power to make an order vesting the estate 
in new trustees; unless the trustee was a 'bare trustee'; in 
this case possibly the estate, by section 5 of the Vendor and 
Purchaser Act, will go to the trustee's personal representative"'. 

(ii) If a sole trustee or a mortgagee were in possession 
of land, and the c. q. trusts all died without heirs and intes- 

^ Atty, -General v. Duke of Leeds^ 2 M. and K. 343. Viner, Abridgt. Escheat 
C: *The king or lord by escheat cannot be seised to any use or trust, for they 
are in the post and paramount the confidence/ 

« 44, 45 Vict c. 41, § 30. » Supra, pp. 27, 104. 

* It has been decided, In the goods 0/ Hartley (W. N. 1898, p. 155), that the 
Crown is not bound by the Land Transfer Act. If, therefore, it is the Crown 
which takes by escheat, the property will pass direct to the Crown — not 
through the representative of the deceased. * 57, 58 Vict c 46, § 88. 

^ Supra, p. 105, n. 2. Robbins on the Land Transfer Act, pp. 24, 25. 

' 37, 38 Vict c. 78. What a 'bare trustee' is is not clear. The most 
probable opinion seems to be that he is a trustee with no duties to perform 
except that of conveying the estate to the c q. trust, L. R. '91, 2 Ch. 567, 571, 572. 
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tate, the trustee or the mortgagee, being the legal tenant, held 
for his own benefit and deprived the lord of his escheat \ 
This rule survived till the Intestates' Estates Act, 1884, 
provided (section 4) that where a person dies without heirs 
and intestate, the equitable estate is to escheat as if it were 
a legal estate ; and (section 7) that if the beneficial interest 
in real estate is not effectively disposed of, the testator is to 
be deemed to have died intestate with regard to it, i. e. sec- 
tion 4 is to apply. It has been held that the Act gave the 
property to the Crown in the following case * : E. W. died 
seised of a house in fee simple. She devised it to executors 
on trust for sale, and to pay thereout debts, funeral expenses, 
and legacies. There was no residuary gift. After all pay- 
ments the executors held a balance which in part represented 
the proceeds of the sale of the house. The executors were 
not allowed to hold for their own benefit because it was held 
that the Act applied. 

Thus, in its practical application, the Act will give such 
estates to the Crown, because most estates are held of the 
Crown ; the difficulties in applying the Act which are mainly 
theoretical^ will not be regarded. Some estates, however, are 
not held of the Crown, e.g. the Copyhold Enfranchisement 
Acts provide that enfranchised copyholds shall escheat to the 
lord as if they had not been enfranchised. In such a case 
the lord could claim an escheat of an equitable estate under 
the Act of 1884, as he could do if the copyhold had not been 
enfranchised *. 

^ Burgess v. JVheate, i Bl. Rep. 123. Gallard v. Hawkins, L. R. 27 Ch. Div. 
298, 307 : * If, where the trustee died without heirs, the lord had a right at 
law to escheat because he knew nothing of the trusts, so in the same way 
here, where the c. q. trusts vanish, and the trustee is still a tenant on the 
court rolls, the trustee has a right to hold as against the lord, because the lord 
cannot interfere with the trusts in any way whatever.' 

2 Re Wood, Atty.-General v. Anderson, L. R. '96, 2 Ch. 596. 

^ Supra, p. 126. 

* See Gallard v. Hawkins, supra, n. 1. To such a case the Land Transfer 
Act would apply, and the lord would take through the personal representative 
(if any), or would be obliged himself to be appointed administrator in order 
to get the enfranchised property. Cf. supra, p. 127, n. 4. 



11. 

PERSONAL PROPERTY. 

The rules which govern intestate succession to personal 
property are mainly founded upon the Statutes of Distri- 
bution \ But certain of those rules do not depend upon these 
Statutes. Neither the Statutes nor the rules can be under- 
stood without a shprt historical explanation of their origin. 

It may be said that there have been three chief periods 
in the history of the law of intestate succession to personal 
property : — 

(i) The period when the old customary rules of division 
prevailed. 

(ii) The period when the person who succeeds ab intestato 
to personal property is the person to whom the Ecclesiastical 
Court will grant administration. 

(iii) The present existing law founded on the Statutes of 
Distribution. 

The rules of the present law which relate to the wife's 
share and the children's share are coloured by the first 
period ^ ; the rules which relate to the method of ascertaining 
the next of kin are the same as the rules for ascertaining the 
person among the kin to whom the Court will grant adminis- 

1 22, 23 Car. II, c. 10; I James II, c. 17, § 7. 

^ Bl. Comnt. ii. p. 516. Palmer v. Allicock^ 3 Mod. Rep. 58. It was said (at 
p. 61) that the custom of London might guide the Parliament in the making of 
this law. The custom of London was a survival from the old rules. Holt v. 
Frederick^ 2 P, Wms. 356. This conjecture was acted on in the interpretation 
of the clause which relates to advancement (infra, p. 142). 

K 
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tration*; while the husband, who is excepted from the 
operation of the Statutes of Distribution, still depends for 
his right of succession to his wife on his right to get ad- 
ministration ^ 

(i) The period when the old customary rules of division 
prevailed. 

We have seen that in early days the law of succession was 
divided into (i) the law of intestate succession, (2) the law 
which defined how much of his property a man might leave 
in spite of the law of intestate succession. Certain persons 
were regarded as having certain rights to a man's property 
of which he could not deprive them by his will. The wife and 
children had their respective shares. It was only the share of 
the deceased that could be left by his will ; and if he made no 
will his share was distributed in works of piety for the good 
of his soul *. 

This scheme of succession prevailed universally in England 
in early times *. In York, London, and Wales it lasted till 

^ Williams, Exors,, p. 355. * Ibid. 347. 

• Glanvil, vii. 5 ; Bracton, f. 60 b. A will was usually made. To die intes- 
tate was almost tantamount to dying unconfessed (P. and M. ii. pp. 355, 356). 
Bracton, f. 60 b : ' Nullam enim meretur poenam quis, quamvis decedat 
intestatus.' 

^ ' £t ea quae dicta sunt locum habent et tenent nisi sit consuetudo quae se 
habeat in contrarium' (Bracton, f. 61). But this scheme of succession came 
to be regarded as a custom merely. Fitzherbert cites the rules as the cus- 
toms of districts (F. N. B. 270, 271). Coke used this as an argument against 
its universal existence from the earliest time (Second Institute^ p. 33). But 
the law of succession to personalty remained in a customary state because 
it had not fallen under the jurisdiction of the King's Courts. Swinburne 
(pp. 205, 206) notices that the question whether it was once universal is 
doubtful (cf. also Somner, Gavelkindf 91-100). When and why it ceased to be 
universal is not clear (P. and M. ii. p. 253). The fact that the centre of interest 
in intestate succession to personal property came to be the appointment of an 
administrator, not the enforcement of the old customary rules, may afford an 
explanation. The customary rules (i) fixed the rights of certain relatives of 
the deceased on intestacy, (2) pro tanto restricted testation. When the old 
customary rules as to intestate succession ceased to be enforced, the old re- 
strictions on testation ceased to be heard of. At any rate the survivals show 
that there is a close connection between the two sets of rules ; for the restric- 
tions on testation lasted longest in those places where the old customary rules 
of intestate succession survived till the present century. 
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the end of the seventeenth and the beginning of the eighteenth 
century \ It was then abolished in so far as it imposed re- 
strictions on testation ^ ; but as a scheme of intestate succes- 
sion it lasted until the present century in those places ^ The 
only change which took place affected not the wife's part and 
the child's part, but the deceased's part. That was governed 
by the law in force in other parts of England where these 
rules did not prevail*. 

For these old customary rules had silently disappeared over 
the greater part" of England by the seventeenth century; the 
reason is not perhaps quite obvious. The following considera- 
tion may however afford some explanation. Jurisdiction over 
intestate succession to personalty had, as we have seen, fallen 
to the Ecclesiastical Court. Neither the common law nor 
ecclesiastical law succeeded in evolving any general scheme 
of intestate succession. These old rules remained merely 
local customs. There was no strong Ecclesiastical Court the 
custom of which would become law for the whole of England ; 
the jealousy of the temporal Courts effectually prevented 
this '^ ; and the same jealousy prevented the general enforce- 
ment of even these local customs over the greater part of 
England. Except in certain districts, i.e. York, London, and 
Wales, the right of the wife and children to succeed to their 
shares of the deceased's property whether he died testate or 

^ Swinburne, Test^ pp. 204, 205, 213, seqq. For all these customs, see 
Burn. Eccl. Law (9th ed.), iv. pp. 564-603. 

2 York, 4, 5 Will. Mary, c. 2 ; 2, 3 Anne, c. 5. Wales, 7, 8 Will. Ill, c. 38. 
London, 1 1 Geo. II, c. 18. 

* 19, 20 Vict. c. 94. 

* Stapleton v. Sherwood^ 2 Rep. Ch. 132. Burn. EccL Law^ iv. pp. 571, 572. 
I James II, c. 17, § 8. 

* Lyndwood, p. 172, sub voc. 'defunctos contingit' Constitution of Stratford^ 
1342 : * Pro ea portione quae secundum consuetudinem patriae defunctos con- 
tingit* Sub voc. 'consuetudinem patriae.' * Non dicit regni ; et hoc ideo quia per 
totum regnum forsan non est circa hoc una et eadem consuetudo.* Cf. p. 180 ; 
sub voc. ' decedentium.* He considers there the people among whom the 
dead's part is distributed and borrows Roman law. The confusion thus pro- 
duced is illustrated by the Duke of Suffolk's case (Edward VI), Swinburne, 
p. 467, seq. 

K 2 
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intestate became obscured. The restrictions which the old cus- 
tomary rules placed on testation vanished ; and an altogether 
new scheme of intestate succession was indirectly evolved 

(ii) Thus we get to the second period when the person who 
succeeds ab intestato to personal property is the person to 
whom the Ecclesiastical Court will grant administration. 

We have seen that the relations of the deceased cannot 
claim to directly take the goods of a deceased intestate. They 
can only claim that the Ordinary shall distribute to them the 
shares to which they are entitled by the custom. But the 
conduct of the Ordinary was so careless and even fraudulent 
that the legislature interfered \ The Ordinary was obliged 
to delegate its power to administrators whom they were 
obliged to appoint from among the relations of the deceased*. 
These administrators were gradually assimilated in all re- 
spects to executors. Like executors they became the personal 
representatives of the deceased. In theory no doubt the 
administrator should have distributed the estate according to 
the old customary rules. He should have given to the wife her 
share, and to the children their share, while the share of the 
deceased he should have distributed to pious uses. The Ordi- 
naries tried to secure to the wife and children their shares by 
various means. They insisted that the administrator should 
make an inventory of the goods of the deceased '. They made 
him account to the Ordinary for the goods of the deceased which 
had come to his hands *. They took bonds from the adminis- 

^ A constitution of Stratford, 1342, recites that the clergy as executors and 
administrators have converted goods to their own use, *in ecclesiarum fraudem 
sen damnum suorum creditorum liberorum et suarum uxorum qui et quae 
quam de jure tam de consuetudine certam quotam dictorum bonorum habere 
deberet,* Bl. Comnt, ii. p. 495. Stat. West II (13 Ed. I), c. 19. 

* 31 Ed. Ill, Stat. i. cap. II ; 21 Hy. VIII, cap. 5. 

' Lyndwood, p. 176. Sub voc. ' inventarium.* The temporal Courts would 
not allow the truth of it to be enquired into. They said that the office of the 
bishop was merely ministerial, Henderson v. French^ 5 M. and S. 406. Hinton 
V. Parker, 8 Mod. 168. 

* 13 Ed. Ill, Stat i. cap. 11. Lyndwood, p. 180. Archbp. 0/ Canterbury v. 
Wills, I Salk. 315. Holt, C.J., said that the account could not be examined 
by a creditor because he had a remedy at common law. 
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trator to make him duly account \ All these attempts were 
however frustrated by the jealousy of the temporal Courts. 
And the administrator, being answerable for the debts of the 
deceased in the temporal Courts, could not safely distribute 
any part of the estate in works of charity for fear that all 
debts might not be discharged *. At the same time by Statute 
the administrator was one of the relations to whom distribu- 
tion ought to have been made. The result was that one of 
the relations to whom the Ecclesiastical Courts made a grant' 
of administration was practically the successor ab intestato *. 
The rules of the Exclesiastical Court as to grants of adminis- 
tration thus became in the seventeenth century the law of 
intestate succession to personal property. The old customary 
rules did not deal with relations more remote than wife or 
child. The Ecclesiastical Courts were obliged to consider 
these cases. And the rules they followed in reckoning de- 
grees are exactly followed by the Statutes of Distribution. 
The right of the husband, as we have said, was not touched 
by these Statutes. He still therefore succeeds in the old 
way as administrator to his wife. 

(iii) The present law founded on the Statutes of Distribu- 
tion. 

This state of affairs was a serious scandal. Cases of hard- 
ship occurred. Take for instance the case put in Hughes v. 
Hughes^. *A dies indebted, and he hath others indebted to 
him ; and these are looked upon as desperate, whereupon the 

^ Hughes V. HugheSf Carter's Rep. 125. A writ of prohibition issued 
against all who sued on such bonds. 

^ Swinburne, pp. 206, 207. The same cause prevented distribution among 
the relations, Godolphin, pt ii. chap. 32. 

' Blackdorough v. DaviSt i P. Wms. pp. 41, 49. Holt, C.J.: 'Before the 
Statute of £d. Ill, the Ordinary having power of distribution used to dispose 
of part among the reLatipns and the other part to charities ; but that Statute 
took away such right from the Ordinary and fixed the title to the personal 
estate in the administrator.* Carter v. CrmvUyt Sir T. Raym. 496, 500: * Before 
the Statute the administrator that had all the burden of the administration 
had likewise the benefit, and when he had paid all the debts and legacies was 
never more questioned upoo his account, because no man could demand the 
overplus from him.* * Carter's Rep. 125, 136. 
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wife and children dare not take administration. The creditor 
ventures, and then the debts come in, and he pa3rs himself and 
all the rest and there is ;^i,ooo surplusage — shall the creditor 
have it ? ' It was to prevent the creditor having it that the 
Statutes were passed. The relations of the deceased were not 
to be disappointed because — perhaps by accident — they had 
not got appointed administrators \ The Statute of Charles II 
(i) enables ecclesiastical judges to call administrators to ac- 
count and gives the judges power to take bonds for this pur- 
pose ^ At the present day the Chancery Division mainly 
exercises this jurisdiction over account ^ But administrators 
still give bonds to the judge of the Probate Division condi- 
tioned for duly collecting, getting in, and administrating the 
personal estate of the deceased *. (2) It prescribes the classes 
of people among whom the administrator must distribute. 
With regard to the nearer relations of the deceased, it follows 
closely the old customary rules which, as we have said, still 
existed in certain places when the Act was passed. In fact, 
where they existed they were expressly saved by it *. With 
regard to remoter relations it follows closely the practice of 
the Ecclesiastical Courts in making grants of administration. 

We must now examine in detail the classes of people among 
whom the Statute orders distribution, and the claims of those 
who take irrespectively of the Statute. They fall into the 
following heads : (i) The rights of the husband ; (2) The 
rights of the wife ; (3) The rights of the children ; (4) The 
rights of the next of kin ; (5) The rights of the Crown. 

^ Palmer v. AUicock^ 3 Mod. 58, 60 : 'The administration being once committed 
the person to whom it was granted had the whole estate, and the rest of the 
relations of the deceased were undone, and, therefore, if his children were 
under age or beyond the seas, and a stranger had got administration, it would 
have been a bar to them. , . . But now, by this Act, a good remedy is provided 
against these mischiefs.' 

^ Edwards v. Fresman^ 2 P. Wms. at p. 441. 

' Judicature Act, 36, 37 Vict. c. 66, § 34. 

* 20, 21 Vict c. 77, § 81 ; 36, 37 Vict c. 66, § 34. Since the Land Transfer 
Act the real estate also is included in the bond (Appendix I, e). 

•§4. 
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I. The Rights of the Husband. 

{a) Before the Married Wometis Property Acts. 

Before these Acts the question of the succession of the 
husband to the wife's property hardly arose. The rule of 
the common law was that marriage was a gift of all the wife's 
chattels to the husband. * Those chattels/ says Blackstone ^ 
'which belonged formerly to the wife are by act of law 
vested in the husband with the same degree of property, 
and with the same powers as the wife, when sok, had 
over them. This depends entirely upon the notion of an 
unity of person between the husband and wife, it being held 
that they are one person in law, so that the very being or 
existence of the woman is suspended during the coverture, 
or entirely merged or incorporated in that of the husband.' 
The husband thus took the wife's chattels y«r^ mariii] having 
got them he could not succeed to them. But this only applied 
to those chattels of which he could actually get possession 
during the marriage. He got possession during the mar- 
riage of the wife's (i) choses in possession; (2) chattels real 
whether in possession or reversion — provided that those 
which were reversionary were vested in interest ', (3) para- 
phernalia*. But he did not get possession during the mar- 
riage of those choses in action of the wife which had not 
been reduced into possession during the marriage. 

'Property,' says Williams*, 'falling under the description 
of choses in action of the wife, are debts owing to her on 
bond or otherwise, arrears of rent, legacies, trust funds, 
residuary personal estate, money in the funds, and other 
property recoverable by action or suit' If these have been 
reduced into possession during the marriage they cease to 
be choses in action, and the husband takes them jure mariti 
as he takes the rest of the wife's property. But to effect 
a reduction into possession something must have been done 

^ Comm. ii. p. 433. * Re Bellamy^ Elder v. Pearson, L. R. 25 C. D. 620. 
^ Infra, p. 180. * Exors., p. 737. 
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to change the property in the goods. A mere inten- 
tion will not be effectual \ There must be a receipt by the 
husband or his agent, or a judgment ordering payment of 
money to him. A plea, for instance, that the husband elected 
to take a promissary note in his marital right, and that he 
caused the wife to endorse^ and that she did endorse it, was 
held not to show a reduction into the possession of the 
husband ". 

It was then with respect to these choses in action alone 
that there could be a succession of the husband to the wife. 

The husband has the first right of succession because he 
has the first right to administer to his wife's estate — not as 
next of kin under the Statute of Henry VIII, but as 'the 
next and most lawful friend ' to his wife under the Statute of 
Exiward III *. And in the case of the husband the right of 
administration means what it meant in almost all cases before 
the Statutes of Distribution — a right of intestate succession ; 
for it is expressly enacted by the Statute of Frauds *, that the 
Statutes of Distribution * shall not extend to the estates of 
femes coverts that shall die intestate, but that their husbands 
may demand and have administration of their rights, credits, 
and other personal estates, and recover and enjoy the same, 
as they might have done before the making of the said Act.' 

The husband's rights of succession to the personal property 
which his wife held to her separate use by express limitation 

^ Williams, Exors.^ pp. 744, 745 ; cf. Rt Barber^ L. R. 1 1 C D. 442. Re- 
ceipt by the agent of the husband whose wife is administratrix, and entitled 
to a distributive share, is a reduction into possession by the husband. 

* Scarpellini v. Atcheson^ 7 Q. B. 864. The wife had endorsed ; to efifect 
reduction into possession the husband must act without the wife. Cf. Gar- 
forth V. Bradley^ 2 Ves. Sen. 675, 676. 

* 31 Ed. Ill, Stat i. cap. 11; 21 Henry VIII, cap. 5. Petit v. Smith, i P. 
Wms. 7. If the husband's right was the marital right, as some hold, (c£ 
Williams, Exor&,^ p. 347), it would operate, not on death, but on marriage. 
Courts of Equity treated the husband's right to administer as purely a right 
of succession. If he died before taking out administration, and administration 
was granted to the next of kin of the wife, they took as trustee for the hus- 
band's relatives. Squib v. Wyn^ i P. Wms. 378, 381. 

* 29 Car. II, c. 3, § 2 5. 
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before the Married Women's Property Act were precisely 
similar. She had the full enjoyment of her property as ^feme 
sole during her life ; and she could defeat her husband's rights 
after her death by a testamentary disposition. But if she did 
not exercise this power, the virtue of the separate use expired 
with her death, and the husband succeeded either jure tnariti 
or by taking out administration according as the property was 
a chose in possession or in action. * The separate use,' said 
Jessel, M.R.\ * is exhausted when the wife has died without 
making a disposition. She enjoyed the income during her 
life, and she has not thought fit to exercise that which was an 
incident of her separate estate — the right of disposing of her 
property. Why should equity interfere further with the 
devolution of the estate ? ' 

Before the Married Women's Property Acts, then, there are 
three cases : — 

(i) The husband is possessed of the wife's choses in pos- 
session y«r^ tnariti during the marriage ; 

(ii) The husband gets possession of the wife's choses in 
possession held to her separate use (provided she has not 
disposed of them in her lifetime or by her will) jure tnariti eo 
itistanti that she dies ; 

(iii) The husband has the first right of succession to her 
choses in action whether legal or equitable because he has 
the first right to take out administration, and he is not bound 
to distribute the property he administers. 

It is only in this last case that the husband's right is a right 
of succession properly so called. 

{b) After the Married Wotnen^s Property Acts, 

The Married Women's Property Acts* give a married 
woman the power of 'acquiring, holding, and disposing by 
will or otherwise of any real or personal property in the same 

^ Cooper V. Macdonald, L. R. 7 C. D. 288, 296; cf. Rt Lambert^ L. R. 39 C. D. 
626. 

^ 45, 46 Vict, c 75, §§ I, 2 and 5. Some earlier Acts (20, 21 Vict c. 85 ; 
21, 22 Vict, c 85) gave to the married woman for her separate use the pro- 
perty she acquired after a desertion or a judicial separation. 
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manner as if she were a feme sole^ provided either she was 
married after January i, 1883, or, if she were married before 
that date, the title to the property accrued after that date. 
The Statutes have thus abolished the husband's jt^s mariti. 
The husband can in no case take the wife's property merely 
by the effect of marriage \ 

But the Statute does not affect the devolution of the wife's 
property on her death. The husband's rights of succession 
to the wife's property are exactly what they were before the 
Acts were passed. Thus now the husband will succeed to all 
the property of the wife in the same manner as before he would 
have succeeded to that part of the property of the wife which 
marriage did not give him — i. e. by taking out administration. 

2. The Rights of the Wife. 

The rights of the wife fall under two heads : (a) the rights 
of the wife, before the Married Women's Property Acts, on 
the death of her husband to certain parts of what had been 
her own property before marriage ; (6) the rights of the wife 
to a share in her husband's property according to the Statutes 
of Distribution. 

(a) The rights of the wife before the Married Wotnen^s 
Property Acts on the death of her husband to certain parts of 
what had been her own property before marriage. 

The property of the wife might consist of (i) choses in 
possession, (2) choses in action, (3) chattels real, (4) para- 
phernalia ^. 

The choses in possession, we have seen, belonged to the 
husband in consequence of marriage. On her husband's 
death, therefore, she could only claim her share of them, as of 
the other parts of her husband's property under the Statutes 
of Distribution. 

But the other three classes of property might survive to the 
wife. If the choses in action were not reduced to possession 
of the husband in his life, if the chattels real or paraphernalia 
^ Williams, Exors.t p. 605, note x. * Infra, p. 180. 
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were not disposed of by the husband in his life they survived 
to the wife. The wife's rights to the choses in action not 
reduced to possession and her rights to chattels real, and 
paraphernalia not assigned by the husband in his life, are on 
the death of the husband the same. Though, as we have seen, 
the rights of the husband on the death of his wife to these 
kinds of property were, before the Married Women's Property 
Acts, not the same ; for he took the choses in action as ad- 
ministrator, the other two classes of property y«r^ mariti^. 
But these rights of the wife are now, since the Married 
Women's Property Acts, tending to become of gradually less 
importance. 

{b) The rights of the wife to a share in her husbanefs 
property according to the Statutes of Distribution ^. 

If there are children or the representatives of children 
living, the wife will get a third. If there are no children, or 
the legal representatives of children, the wife will get a half. 
Thus if a man died leaving a wife, and no other relations, 
the wife will get half and the Crown will get the other half. 
These rights of the wife have been enlarged by the Intestates' 
Estates Act, 1890. The Act gives to the wife further rights 
both to the real and to the personal estates of her husband I 

The real and personal estates of every man who shall die 
wholly* intestate after September i, 1890, leaving a widow 
but no issue shall, where the net value of the estate does not 
exceed ;£5oo, belong to the widow exclusively (section i). 
Where the net value of the estate exceeds ;£5oo, the widow 
shall be entitled to jQsoo out of the estate ; and she shall have 
a charge upon the real and personal estates of the intestate 
for that sum with interest at four per cent from the date of 
death till the date of payment (section 2). This provision for 

^ Bl. Comm. ii. 434, 435. * 22, 23 Car. II, c. 10, §§ 3, 5, 6. 

' 53. S4Vict. c. 29. 

* Re Ttvigg's Estate, L. R. '92, I Ch. 579. The Act only applies to cases 
of total intestacy, not, like the Statutes of Distribution, to both total and 
partial intestacy. 
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the widow is in addition to any other claims she has to the 
real and personal estates of her husband ^ (section 4). The 
charge is to be borne by the real and personal representatives 
of the husband in proportion to the value of the real and 
personal estates (section 3). The net value of real estates 
is estimated upon the basis of twenty years' purchase of the 
annual value at the date of death, as determined for the pur- 
pose of the property tax, less any charges upon it (section 5). 
The net value of the personal estate is ascertained by deduct- 
ing from the gross value the debts, funeral and testamentary * 
expenses, of the intestate, and all other liabilities to which 
such estate is subject. 

3. The Rights of the Children. 

If the deceased leaves a widow the children will take two- 
thirds of the estate. If the deceased does not leave a widow 
the children will take the whole estate by equal portions'. 
Neither primogeniture nor sex gives any preferential right * ; 
and the whole-blood has no priority over the half-blood *. 

We have said that succession can be arranged according to 
either a gradual or a parentelic scheme. As a general rule, 
as we shall see when we come to discuss the right of the next 
of kin, the former scheme is adopted in the case of intestate 
successions to personal estate. But in the case of children 
a partial exception is made, in so far as the descendants of 
children are concerned. The Statute of Distribution® dis- 
tinguishes between the case of *the wife and children, or 
children's children, if any such be ' of the deceased, and his 
'next of kin,' and enacts (section 5) that distribution shall 
be made 'by equal portions to and amongst the children 

^ Re Charritre^ Dctret v. Charriere^ L. R. '96, i Ch. 912. Where the widow 
is entitled also to dower, the fact that the ;£'SCX) is taken from the estate as 
a first charge, makes her dower (one-third of the estate), proportionately less. 
She cannot daim her dower out of the estate before the £$00 is deducted. 

^ i. e. expenses of taking out administration. Re Twiggs Estate (supra, 
p. 139, n. 4). 

^ 22, 23 Car. II, c. 10, § 5. * Brown v. IVood^ Aleyn. 36. 

• Crooke V. Watt, 2 Vern. 124. ^ 22, 23 Car. II, c. 10, § 3. 
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. . . and such persons as legally represent such children, in 
case any of the said children be then dead.' This has been 
interpreted to mean that the estate will be divided among 
those children of the deceased who have survived, and among 
the descendants of those children of the deceased who have 
died previously, whether or not all the children of the deceased 
are already dead \ Thus if the deceased left two children who 
died first : and three children of one child, and one child of 
the other survived; the estate will be divided into halves. 
The three grandchildren by one child will each take one- 
sixth ; the one grandchild by . the other child will take 
one-half; that is, in the case of children, distribution will be 
made per stirpes and not per capita. If the gradual scheme 
had been adopted and proximity of degree alone determined 
the matter, each of the grandchildren would have taken one 
quarter, for they afe all in the same degree of proximity to 
the deceased. But this applies only to descendants of children ; 
the more remote relatives of deceased children will not take 
their share as representing them. Their position is deter- 
mined by the rules which govern the rights of the next of kin. 
The Statute of Distribution ^ orders the property to be 
thus divided between children 'other than such child or 
children (not being the heir-at-law) who shall have any estate 
by settlement of the intestate or shall be advanced by the 
intestate in his lifetime, by portion or portions equal to the 
share which shall by such distribution be allotted to the other 

^ Re Natt, Walker v. Gantntage, L. R. 37 Ch. Div. 517. Re Ross' Trusts, 
13 Eq. 286. It is argued (Williams, Exors., p. 1368, note c) that on the true 
interpretation of this clause, when all the children of the intestate are dead, 
their children take per capiia, not per stirpes, i. e. as next of kin in their own 
right and not as representing their parents. If this were so, why should 
grandchildren be preferred to brothers or grandfathers ? All are in their own 
right in the second degree. WTiere nephews and nieces take in their own 
right they share with those in the same degree of kindred with themselves 
(infra, p. 148). This is not so in the case of descendants, as Williams allows 
(p. 1366). Though, he says, grandchildren take per capita, they take before 
other relatives. If we admit that they take per stirpes, this is intelligible. 
It is merely an arbitrary rule if we say that they take per capita. 

» 22, 23 Car. II, c. 10, § 5. 
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children to whom such distribution is to be made. And in 
case any child (other than the heir-at-law) who shall have any 
estate by settlement from the said intestate or shall be ad- 
vanced by the said intestate in his life time, by portions not 
equal to the share which will be due to the other children 
by such distribution as aforesaid; then so much of the sur- 
plusage of the estate of such intestate to be distributed to 
such child or children as shall have any land by settlement 
from the intestate or were advanced in the life time of the 
intestate as shall make the estate of all the said children to 
be equal as near as can be estimated; but the heir-at-law 
notwithstanding any lands that he shall have by descent or 
otherwise from the intestate is to have an equal part in the 
distribution with the rest of the children, without any con- 
sideration of the value of the land which he hath by descent 
or otherwise from the intestate.' The intention of this clause 
is to make the shares of the children as nearly as possible 
equal in so far as the Statute determines the amount of those 
shares. *The Statute,* said Raymond, C.J.^, ^ takes nothing 
away that has been given to any of the children however 
unequal that may have been; how much soever that may 
exceed the remainder of the personal estate left by the intes- 
tate at his death, the child may if he pleases keep it all ; if he 
be not contented but would have more then he must bring 
into hotch-pot what he has before received ; this manifestly 
seems to be the intention of the Act grounded upon the most 
just rule of equity — equality.' 

The following are the conditions under which the provisions 
of the clause will be applied : — 

(i) The estate must be the estate of an intestate father, 
because the Act contemplates only those who are capable of 
having wives or children ; and it was said to be founded on the 
custom of London, the scope of which was similarly limited \ 

(2) It applies only in the case of complete intestacy '. 

* ^ Edwards v. Freeman^ 2 P. Wms. 443. 

■ Holt V. Frtderick, 2 P. Wms. 358. ' Williams, Exors,, p. 137a 
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(3) It applies only as between children. Thus \ a will con- 
tained a hotch-pot clause, i.e. it directed that children who 
had been advanced should bring their advancements into 
hotch-pot, just as they would have been bound to do had 
there been an intestacy. The will left half the income of the 
estate to the widow for life ; and directed that the other half 
should be divided among the children. Some of these children 
had been advanced. The amount of their advances could 
only be applied to increase the share of the estate which was 
divided among the children: it could not be applied to 
increase the value of the estate as a whole, so that both the 
children and the widow would benefit. The principle of such 
a provision is, it was said, to produce equality among the 
children. * It seems to me monstrous,' said James, L.J., * that 
the widow, who may have received . . . advances as well as 
the children, is to be benefited by advances made to the 
children^ and that she herself is under no obligation whatever 
to bring in advances which have been made to her.' 

The Statute deals with two cases : — 

(a) Where children have had land by settlement This 
applies to any land given by settlement (not by will) to any 
child who is not the heir-at-law of that particular land ^. 

(b) Where children have been advanced by money portions. 
The heir-at-law, like other children, must bring into hotch-pot 
advances of this kind ^ 

The question what shall be regarded as an advancement is 
a difficult question. It is agreed that small periodical pay- 
ments or gifts or sums paid by way of maintenance to an 
infant, e.g. an allowance made by a father to his son at the 

^ Meinertsagen v. Walters, L. R. 7 Ch. Ap. 670, 673. Ward v. Lant, Prec. Ch. 
182, 184. Grandchildren, as we have seen, represent their parents ; if those 
parents have been advanced the grandchildren must bring those advances 
into hotch-pot. Proud v. Turner, 2 P. Wms. 560. 

* e. g. it applies to the youngest son in the case of lands affected by the 
custom of borough English. Lutwyche v. Lutwyche, Cas. Temp. Talbot, 
279. 

' Lqyd v. Tmtsham, Burn. EccL Law, iv. p. 536. 
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University, is not an advancement \ But opinions differ as to 
the positive characteristics of an advancement. 

(i) Swinburne defines an advancement as a 'competent 
portion whereon to live *.' And Jessel, M.R., said, in Taylor 
V. Taylor^ ^ 'according to his view nothing was an advance- 
ment unless it were given on marriage or to establish the child 
in life. Prima facie an advancement must be made in early 
life ; but any sum given by way of making a permanent provi- 
sion for the child would come within the term establishing in 
life.' Thus, in the case cited, he allowed that a fee for admission 
to the bar, money paid for a commission in the army, money 
paid for plant and machinery for the purpose of starting 
a child in business, were advancements. But he refused to 
allow as advancements the payment of debts incurred by 
an officer in the army, or assistance to a clergyman in paying 
his housekeeping and other expenses. 

(2) The view that any considerable sum of money paid to a 
child at that child's request is an advancement, is most pro- 
bably the right view. The intention of this clause in the 
Statute of Distribution is to produce, as we have seen, 
equality among the children ; and the intention of the clause 
relating to advancements must be regarded in considering 
what an advancement is for the purposes of the Statute. 
Thus, Page-Wood, V.C., in Boyd v. Boyd^^ allowed the pay- 
ment of debts of honour as an advancement. * In short,' he 
said, * wherever a sum is paid for a particular purpose which 
is thought good and right by the father, and which the son 
himself desires, it must be treated as an advance. The pay- 
ment of the money is the important thing — the Court does not 

1 Williams, Exors., pp. 1375, 1376. Cf. Hatfeild v. Minet, L. R. 8 C D. 144. 
A father granted annuities to daughters for their lives. He died intestate. 
During his life they were not advancements — it was the mode of maintaining 
his family the father chose to adopt After his death the annuities became 
debts for which the estate was liable. ' They got the value of the annuities in 
addition to their shares, and therefore they must be brought into hotch-pot* 

^ p. 217. He admits that opinions vary as to what shall be called an 
advancement « L. R. 20 Eq. 155, 158. * L. R. 4 Eq. 305,. 308. 
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look to the application.^ This view was adopted by Pearson, J., 
in Blockley v. Blockley \ who in that case held that a gift of 
;^i,2oo to pay debts was an advance ; and he partly founded 
his decision on the extract from the judgment in Edwards v. 
Freeman which has been quoted above ^. It is a view which 
evidently gives a more extended scope to the definition of an 
advancement than that held by Jessel, M.R. And it is the 
more probable because it follows more exactly the spirit of 
the Statute. 

4. The Rights of the Next of Kin. 

If the deceased leaves a widow and no children, the widow 
will, as we have seen, take half the estate ; the other half will 
be distributed among the next of kin of the deceased. If the 
deceased leaves neither a widow nor children the whole of his 
estate will be distributed among the next of kin ^ 

*They,* says Coke*, 'are the next of blood who are not 
attainted of treason, felony, or have any other lawful disa- 
bility.' In determining who are the next of kin the principles 
of the civil law are as a general rule adopted, i. e. you reckon 
up to the common ancestor, and down to the claimant, and 
count each step a degree \ Thus a son is one degree from 
his father, and a father is one degree from his son; while 
a brother is two degrees from his brother. Consanguinity 
may be either lineal or collateral ®. Those are lineally related 
who descend from the same common ancestor and from one 
another. Those are collaterally related who descend from 
the same common ancestor but not from one another. * The 
very being of collateral consanguinity consists in this descent 
from one and the same common ancestor"^.' 

It follows that there are many important differences be- 
tween the rules applied to determine who is the next of kin 
for the purpose of succession to personal estate, and the rules 
applied to determine who is the next of kin for the purpose 

^ L. R. 29 C. D. 250. ^ p. 142. ' 22, 23 Car. II, c. 10, §§ 3 and 6. 

* Hensloe's Case^ 9 Rep. 36, 39. ' Bl. Comm. il p. 504. 

• BL Comm. ii. p. 207, n. 4. Co. Litt 23 b. "^ BL Comm. il p. 205i 

L 
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of succession to real estate. Thus: — (i) Relations by the 
father's and by the mother's side are in equal degree of 
kindred, so that people who are no relation to one another 
may be equally entitled to a distributive share. (2) A child 
of the half-blood is as much entitled as a child of the whole- 
blood Both are one degree from their parent ; and both are 
two degrees from one another. So that if we are considering 
the right to succeed to the estate of the common father, the 
claim of both is equal ; and if we are considering the right 
to succeed to a half-brother's estate, his half-brother will 
exclude an uncle. (3) As we have said with regard to the 
rights of the children, neither sex nor age gives any prefer- 
ential rights. (4) Except in the case of husband and wife 
relationship by marriage gives no claim to a distributive 
share. If e.g. the intestate has a son who dies before him 
leaving a widow, that widow is no relation to the intestate, 
and has no claim on his estate. 

If this method of reckoning degrees was followed simply, 
brothers would be entitled pari passu with grandparents : 
children with parents. But though in most cases this method 
of reckoning degrees is followed, and may be said in fact 
to be the basis of the rules which govern intestate succession 
to personal estate, it is not exactly followed in the case of 
those most nearly related to the deceased. Thus we have 
seen that children and their descendants are preferred before 
the other relatives of the deceased. So, in the case of some 
of the next of kin, there are the following exceptions to the 
general rules for reckoning relationship : — 

(1) Fathers and mothers are both in the first degree of 
kindred ; but the father of the deceased will take next after 
the children \ 

(ii) The mother, though in the same degree of relationship 
as the father, will take next after the father. Her rights have 
been further modified by i James II, c. 17, sec. 7, which 

^ Williams, Exors,t p. 1377. RtUdiffis Case, 3 Rep. 4a Blackborough v. 
DauiSt I P. Wms. at p. 48. 
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enacts that ' if after the death of a father any of his children 
shall die intestate without wife or children, in the life time of 
the mother, every brother and sister and t^e representatives 
of them shall have an equal share with her.' * It was thought/ 
said Lord Holt, 'unreasonable that the mother, who might 
marry again, should carry away all ; and therefore the Parlia- 
ment let in the intestate's brothers and sisters equally with 
the mother. But still the father has all \' 

It was decided in Keylway v. Keylway '^ that the Act applies 
both to the case where half the estate is distributed among 
the next of kin owing to the fact that the deceased has left 
a widow, and to the case where the whole estate is distri- 
buted among the next of kin owing to the fact that the 
deceased has not left a widow. 

It was decided in Stanley v. Stanley^ that brothers and 
sisters and children of dead brothers and sisters (whether or 
not any of the brothers or sisters survived) will under this 
Act share with the mother. The representatives ad infinitum 
of brothers and sisters will not be allowed to share with the 
mother, because we must read with this Statute the provisions 
of section 7 of the Statute of Distribution *. It is only if 
there are neither brothers nor sisters nor children of brothers 
or sisters, that the mother will take the whole estate if there 
is no widow, or half the estate if there is. 

(iii) Grandparents, though in the same degree as brothers 
and sisters, will be postponed to brothers and sisters and to 
the children of brothers and sisters of the intestate, provided 
that any of the brothers and sisters survive *. But section 7 
of the Statute of Distribution provides that 'there be no 
representation admitted among collaterals after brothers' 
and sisters' children*.' Whereas on the construction of the 
Statute of James II the children of brothers and sisters will 
represent their parents though all the brothers and sisters be 

^ Blackborough v. Davis^ i P. Wms. 49, ^ a P. Wms. 344. 

« I Atk. 455, 457. * 22, 23 Car. II, a 10^ § 7. 

' Evelyn v. Evelyn, 3 Atk. 762. Decided by Ld. Uardwick 00 preoedenta. 

L 2 
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dead; yet on the construction of the Statute of Charles II 
the children of brothers and sisters will only represent their 
parents if there be some surviving brother or sister \ But 
the Statute of James II is, as we have seen, so far limited by 
the clause in the Statute of Charles II that the representatives 
of brothers or sisters mentioned in that Statute will only 
extend to their children, and not to their grandchildren. 
Thus, where a man had three brothers, and one died leaving 
three children, another died leaving two, and the third died 
leaving five, and then he died intestate ; it was held that 
distribution should be per capita and not per stirpes^ and that 
all the children should have equal shares, because they take 
not by way of representation, but as next of kin ^ 

Except in these three cases there is no exception to the rule 
that we must distribute the estate strictly according to degrees 
of kindred. Thus, if the brothers and sisters do not survive, 
their children, who are in the third degree from the intestate, 
will be excluded by grandparents*, and will share equally with 
uncles and aunts ^ On the same principle, grandfathers and 
grandmothers will share the estate equally *. The grand- 
father will not be preferred to the grandmother as the father 
is to the mother. And, similarly, great-grandparents will 
share equally with uncles and aunts and nephews and nieces ^ 

5. The Rights of the Crown. 

The rights of the Crown do not depend on the Statutes of 
Distribution. If the deceased has left no relatives, the Crown 
has a right to the goods as bona vacantia ®. The Crown must 
apply the assets in payment of debts, but when they are paid 
the Crown takes beneficially ''. When the Crown has thus a 

^ Walsh V. Walsh, Pre. Chy. 54. Loyd v. Tench, 2 Ves. Sen. 212, 214. ' It is 
now settled that though the children of one brother stand in place of the 
parent in sharing with the other brother and take per stirpes, yet if no brother 
is alive that representation in loco parentis is at an end.' 

2 Walsh V. Walsh, » Blackborough v. Davis, x P. Wms., 51. 

* Durant v. Prestwood, 1 Atk. 454. * Loyd v. Tench. 

« Henslo^s Case, 9 Co. Rep. 38 b. 

■^ Kane v. Reynolds, 4 De G. M. and G. 565, 571. 
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right to the goods, it can get a grant of administration. But 
its rights do not depend (as the rights of the husband probably 
depend) on the right to get a grant of administration. The 
transference by the Crown of the jurisdiction over intestates' 
effects to the Ecclesiastical Courts did not give the clergy 
a right of property in the goods. It merely gave them a 
jurisdiction over their due disposition. Thus the right of the 
Crown remained as it was originally. To give the Crown 
administration is merely to use the obvious machinery to give 
effect to that right \ 

In Lancashire * and Cornwall ^ the right to the property of 
the deceased belongs to the duke. This right was granted to 
these duchies with the other regalia. 

The duchy of Lancaster is annexed to the Crown. The 
Queen thus takes the goods of those who die in the duchy 
intestate and without kindred in right of the duchy. The 
duchy of Cornwall is annexed to the principality of Wales. 
In Cornwall, therefore, the Prince of Wales takes the goods. 

The Statute of Distribution* enacts, section 8, * To the end 
that a due regard be had to creditors that no such distribution 
of the goods be made till after one year be fully expired after 
the intestate's death.' The clause is enacted solely with a 
view to creditors; it forms no condition precedent to the 
vesting of the distributive share. * For the benefit of creditors 
and for the facility of division among next of kin the estate 
is to be turned into money, but as regards substantial pro- 
prietorship the right of the next of kin remains clear to every 
item forming the personal estate of the intestate ^' 

Thus if the next of kin die before the year is expired, their 
representatives can claim their share as part of their estate. 

1 Dyke V. Walford, 5 Moore P. C. 434, 495. * Dyke v. Walford, p. 434. 
« L. R. 5 P. D. 1x4. * 22, 23 Car. II, c. 10. 

* Cooper V. Cooper^ L. R. 7 H. of L. at p. 65. 



III. 

ESTATES PUR AUTRE VIE. 

The devolution on intestacy of an estate pur autre vie can- 
not be said to belong exclusively either to the law relating to 
real, or to the law relating to personal property. If an estate 
pur autre vie was given to a man and his heirs, or to the heirs 
of his body, the heirs named took, not as heirs, but as occu- 
pants. They were special occupants. If the estate was given 
to a man simply, it devolved on his death to the first taker. 
He was the general occupant. The personal representative 
had no title because the property was land. The heir had no 
title because it was not an estate of inheritance. The original 
grantor had no title because he had parted with his whole 
interest. We have seen that general occupancy could in all 
cases be avoided by the power which was given to the holder 
of an estate pur autre vie to dispose of it by his willx\ The 
same Statute provided that if he did not so dispose of an 
estate pur autre vie by his will, of which there was no special 
occupant, the estate should go to the executor or adminis- 
trator. Whether the estate went to the heir as special 
occupant, or whether it went to the executor or administrator, 
it was to be available for the payment of the deceased's debts 
as real or personal estate, according to the class of representa- 
tives to whom it had gone. But it was determined, in Oldham 
v. Pickering^ J that the personal representative could not dis- 
tribute to the next-of-kin; as the estate remained in the 
nature of freehold he took for his own benefit. This rule was 

^ 29 Car. II, cap. 3, § 12. Supra, p. 30. » 2 Sal^ 464. 
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reversed by 14 Geo. II, c. 20, sec. 9. Estates pur autre vie 
which come to the personal representative as such will now 
be applied by them as personal estate \ 

Thus : (i) If an estate is given to a man and his heirs, or 
the heirs of his body pur autre vte^ the heir or the heir of the 
body will take on intestacy, possibly through the executor or 
administrator ^, as special occupant ; (2) if an estate is given 
to a man and his executors and administrators pur autre vie^ 
the executors and administrators take as special occupants ' ; 
(3) if an estate is given to a man simply pur autre vie, his 
executors and administrators will take; (4) in all cases in 
which the personal representatives take the estate virtute 
officii^ they take it as personal estate, and it will be applied 
in all respects as if it were personal estate. 

An estate pur autre vie in an incorporeal hereditament 
simply disappeared on the death of the tenant, if there were 
no special occupant. But the Statutes of Charles II and 
George II above-mentioned were construed to apply to such 
estates pur autre vie * ; and now the provisions of the Wills 
Act * apply equally to estates in corporeal and incorporeal 
hereditaments. 

^ I Vict c 26, § 6, repeating and re-enacting the earlier Statutes relating 
to estates pur autre vie. These rules apply to equitable as well as legal 
estates. Re Sheppard, L. R. '97, 2 Ch. p. 67. 

* By the effect of the Land Transfer Act, 1897. But c£ supra, p. 30, infra, 
p. 178. 

« Edwards, Real Property (Ed. 1896), p. 42. 

* Williams, Real Property^ p. 399. * x Vict. c. 26, §§ 3 and 6. 



NOTE A. 

The origin of the rule that land shall never lineally ascend is obscure. 
According to this rule, the father, grand-father, &c., can never inherit ; but 
their brothers or sisters and their descendants can inherit. Two explanations 
of the rule have been offered. The first is that of Blackstone ^. He says 
that the rule is * of feudal original.' If a feudum novum was granted to 
a son, descent was always traced from him only, as the first purchaser. If he 
had got a feudum antiquum by inheritance his father must have previously 
died. In order to enlarge the possible number of heirs to the son, he might 
be granted a. feudum novum to be held ut feudum antiquum. This had all 
the qualities of a true feudum antiquum. Therefore the direct ascendants 
could not take, as they had in theory died. This explanation may be true of 
a Lombard rule known in the Middle Ages *. There is no proof that it is 
true in England : and it does not account for the fact that an elder can 
succeed to a younger brother. The. second is that of Professor Maitland. 
He suggests that it springs from the rule laid down by Glanvil ^, that a man 
cannot be both lord and heir. If A had enfeoffed his son B of land, and 
B had done homage to A^ A was entitled to the service reserved for the 
land, and B to the land. It was thought that A, having the service, could 
not inherit the land. A would therefore be passed over and the land would 
go to the next heir. It was only if all the heirs failed that A would get the 
land as an escheat 

It seems at first sight as if this theory were open to the same objection as 
the theory of Blackstone, i. e. that it explains too much. According to the 
rule not only the father but the elder brother may be excluded. For instance A 
enfeoffs his younger son C, reserving homage, and dies ; C dies without issue ; 
his elder brother B cannot inherit from C because the lordship of Cs lands 
has descended to him on the death of A.* And it may be said that the effect 
of Quia Emptores^ would be to make the rule obsolete. The expedient which 
Bracton suggests to avoid the effect of the rule, i. e. that A shall say that 
C is to hold after his death of the chief lord of the fee, was the result aimed 
at and effected by the Statute. These are difficulties in the way of the 
explanation. They are perhaps diminished by the following considerations. 
Britton «, who wrote just after Quia Emptores^ says positively that the father 

1 Comm. ii. p. azi. ' Hale, Common LaWy p. 248. 8 yii. i. 

* Bracton, ff. 65 b, 277. » 18 Ed. I, c. i. 

• Britton, ii. pp. 319, 325. Cf. note to M. S. N., ii. p. 164 
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can inherit He may have thought that the Statute had effected what in 
accordance with this theory it should have effected. Quia Emptores did 
abolish the rule that no man can be both lord and heir. This admitted the 
elder to succeed to the younger brother. It did not admit the father to 
succeed the son possibly because other reasons had been by this time found 
for the rule. Thus Bracton says that an inheritance, like a heavy body, 
falls down, not upwards. In the later Middle Ages, metaphysical ideas were 
thought to have so real an existence that practical deductions were drawn 
from them. This may be an early instance of such a mode of thought ^. 
And again, as Mr. Justice Holmes remarks, 'when ancient rules maintain 
themselves . . . new reasons more fitted to the time have been found for" 
them, and they gradually receive a new content, and at last a new form, from 
the grounds to which they have been transplanted ^* This may be an in- 
stance — possibly a weak instance-^f the application of this principle. It 
may have been thought dangerous to make parents their children's heirs. 
The antagonism of interest, which was very likely at the root of the notion 
that a man cannot be both lord and heir, may have taken this new shape '. 

1 But cf. P. and M. ii. p. 39a > Holmes, Common Lmw^ p. 38. 

3 Blackstone {Comm, ii. p. sis, note 7) notes that a father may inherit as a collateral 
through an uncle thus :— 

A 



Son (i). Son (s). 

Daughter = Son. 

Child. 
Suppose the daughter died seised, and her only child succeeded her and died without 
obtaining seisin, and son (3) was dead, the father of the child could have taken next 
after the child as the nearest heir to his wife- 



NOTE B. 

The rule that you must (x) be the heir of the person last seised, and (2) of 
the blood of the first purchaser, settled the position of the half-blood. 

Before these principles were finally settled, the position of the half-blood 
was very uncertain. In the first place the position of the half-blood is not 
immediately obvious ^. In the second place the question is obscured by the 
fact that at an early period the way in which brothers and sisters inherited 
from each other is not clear. Brothers and sisters, according to Bracton, 
have an equal right to the possession ; and the assize of mort d'ancestor did 
not therefore lie as between them \ So intimate was the union between par- 
ceners that it would almost seem as if they did not inherit from one another'. 
Like joint tenants in modem times, they take by accruer. Britton in several 
places explains that there can be no inheriting between them. 

Neither Bracton nor Britton nor Fleta * have any certain rules as to the 
half-blood. The principle upon which they proceed is the old principle 
patema paternis^ materna maternis. Thus, the sister of the whole-blood will 
succeed to the brother, if the brother is the purchaser ; but if the common 
father is the purchaser, brother and sister succeed to the paternal inheritance 
as if they had all sprung from the same mother ^ ; on the other hand, if the 
inheritance is the mother's, a daughter of her's will be preferred to a son by 
a second wife ®. But the son may succeed to the daughter after the death, 
without issue, of all the children of the second wife ^ ; although, had the 
mother had no children, they could not have succeeded at all. 

The growth of the two principles stated above cleared this confusion. The 
rule was practically settled by Edward I's reign ' : there are some doubts 

1 P. and M. ii. p. 303 : *We cannot say now-a-days that there is any obvioasly 
proper place for the half-blood in a scheme of inheritance, especially in oar parentelic 
scheme.' 

* Bracton, ff. 64 b, 65, 367. An assize of mort d'anetstor does not lie between 
brothers, as they are peers in right of possession. It does lie against extraneous 
people, and among these are brothers of the half-blood. 

8 Britton, ii. pp. 73, 316 : *■ If one dies the share of the rest can be increased, not by 
succession, but by a kind of right called that of accruer.' 

* Fleta, vi. i, 12. 

8 Bracton, f. 66 b ; FleU vi. z, 13. 

8 Bracton, £ 65 ; Fleta, vi. i, 14 ; Britton, iL pp. 317, 318. 

7 Britton, ii. pp. 3x6, 317. 

s Y. B., 31, 33 Ed. I, 553. Hygham : 'We freely admit that Alice died seised ; but 
from Alice to Laurence, as brother, nothing could descend, because they were not of 
the same venter ; there would sooner be an escheat' 
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under Edward II ^ : but Littleton ^ states the rule in its modem form — 
• possessio patris facit sororem esse haeredem.' The sister of the whole- 
blood will succeed before the brother of the half-blood. Half-blood cannot 
succeed to half-blood; the land will sooner escheat, because they are col- 
lateral kinsmen, and not necessarily of the blood of the first purchaser. If, 
on the other hand, the common father was the person last seised, they can 
succeed to him on the death of a half-brother. There can be no question of 
the half-blood as between ancestor and descendant \ Thus, for the same 
reason, the rule did not apply to an estate tail, where the descent is always 
traced from the purchasing ancestor, nor to estates of which there can be 
no seisin in deed, e.g. estates in expectancy*. 

The old rule, therefore, was a deduction from the two premises, that you 
must not only make yourself heir to the person last seised, but you must be 
clearly of the blood of the first purchaser. As Blackstone points out, it was 
not an altogether logical deduction ''. Granted that a relation of the half-blood 
is not clearly of the blood of the first purchaser, there is at least a chance that 
he may be ; and a chance as great as that of a relation of the whole-blood in 
a remote degree, e. g. the half-brother has the same chance of being descended 
from the purchasing ancestor as the uncle. And the rule was especially 
unreasonable when the ancestor of both the brothers was known ; and when 
therefore they were both equally likely to be of the blood of the first pur- 
chaser. Even if we admit that the rule was a logical deduction from those 
two principles which regulate descents, it was merely verbally logical : it 
neglected obvious facts. But we need hardly say more against it when even 
Blackstone recommended its alteration ^. 

1 P. and M. ii. p. 303. 

* Litt. $$ 6, 7, 8. Coke says in his comment : * No man can be heir to a fee simple by 
the common law but he that hath sanguinent duplicatum — the whole blood, that is, of 
both the father and the mother.' 

3 Challis, /?. P., p. ai6. * Watkins, Descents^ pp. 119-iai. 

8 Bl. Comm. ii. pp. 330, 231. Cf., for an instance of the hardship of the rule, the 
case cited, ibid. p. 233, note 16. A father died intestate, leaving two daughters by the 
first wife and the second wife pregnant. She was delivered of a son, who lived only 
a few weeks. It was held that — as the mother had resided on one of the father's 
estates and received rents for them, and as she was guardian in socage for the 
infant— this amounted to legal seisin in the infant, and in consequence the two sisters 
could not inherit. 

Comm, ii. p. 333. 



NOTE C. 

According to the parentelic scheme : ' For default of heirs who would have 
made a degree in the direct line, the right shall descend to one who shall be 
found in the collateral line, and for default of a degree in the collateral line, 
the right shall resort again to the direct line at a higher degree, and if it find 
that degree full, it shall attach there ; if not it shall go on descending in the 
collateral line, and so of all the other degrees^/ But when all a given 
couple's descendants are exhausted, the question arises, is the inheritance to 
descend to the collateral relatives of the husband or of the wife ? Early law 
answered this question by the application of the maxim ^patema patemiSf 
matema ntatemis* The wife's collaterals took the wife's estate; the hus- 
band's the husband's estate ^. Later the same thing was arrived at by saying 
that the collaterals must be of the blood of the first purchaser. But having 
decided whether the estate is to go to collaterals ex parte patema^ or ex parte 
maternaf another difficulty awaits us. How are we to decide between the 
descendants from the different ancestors of the father or the mother? 
Granted that the estate goes to the collaterals on the father's side ; how are 
we to decide between the collaterals which descend from that father's two 
grand-parents ? ® Glanvil does not meet the difficulty at all *. He does not 
seem to contemplate any more remote relations than uncles or aunts. And 
their priority will be settled by the application of the maxim patema patemis^ 
matema matemis^ and the rules as to lineal descent. Bracton and Fleta do 
however .consider the case of more remote relations *. They do not however 
arrive at any definite rules ; and from their point of view it was hardly pos- 
sible to do so. 

The question of how remote a relation could succeed, was a question which 
depended on the law of procedure. The procedure adopted shows us the 
way in which the law decided between the claims of those remote relations. 
In this case the possessory assize of ntort d' ancestor did not lie ®. Recourse 
must be had to a writ of right ; and Bracton says that you cannot generally 
get beyond the sixth ancestor because you cannot go behind the time limited 
for the bringing of a writ of right''. Now what was the procedure on a 
writ of right thus brought by a remote relation to recover his inheritance ? 

1 Britton, ii. p. 325. > Bracton, f. 68. 

3 P. and M. ii. p. 399. « vii. 4. 

« Bracton, ff. 67, 68 ; FleU, vi. 2. « P. and M. ii. p. 56. 

7 Bracton, f. 67. Britton, ii. 324 : * Higher and higher by different degrees as far as 
the time limited in a writ of right will allow.' 
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It was not, Bracton says, either the duel or the grand assize ; but it was 
"per narrationem," i.e. the claimant strictly deduces his descent from 
some remote ancestor who had an undisputed right. Questions as to who 
were last seised are not material because we are considering *jus merum' 
Thus it would appear that in Bracton's time the difficulties caused by the 
necessity for deciding between conflcting lines of ascendants did not arise. 
The procedure adopted made it necessary for remote relations to derive their 
claim (if they could) from the original purchaser, or from someone as near 
thereto as the existing Statutes of Limitations in force allowed them to go.^ 
If they could not so derive their claim they had probably no claim at all. In 
fact each case was decided on its merits. 

But this method of solving the difficulty failed when the person last seised 
came to be for all purposes the root of descent, and when the old Statutes of 
Limitation became antiquated and useless. We are left with the rules that 
the heir must be the heir of the person last seised, and that he must be 
of the blood of the first purchaser. If we do not know who the first purchaser 
is, what possible reason can there be for preferring one line of ancestors to 
another? The old law did not lay down any rules because it left each 
claimant to prove by his pedigree that he was the right heir, if not of the first 
purchaser, at least of the most remote purchaser to which he was allowed to 
have recourse. Moreover, cases in which the claims of relations so remote 
come into question are rare. Thus, as we might expect, the Middle Ages 
evolved no certain rule as to the order of succession. 

This was obvious when the question came to be discussed in the case of 
CUre v. Brook ^ in Elizabeth's reign. In that case, only two precedents were 
cited from the Year Books, one in Edward Ill's, and the other in Edward IV's 
reign ; and neither of them threw much light upon the question. 

The question to be decided is this : — given an inheritance which de- 
scends to collateral heirs ex parte paterna ; given the fact that the issue of 
male ancestors will be preferred to the issue of female ancestors ; what will 
happen when, owing to a default in the issue of those male ancestors, it is 
necessary to look to the female ancestors ? Will the issue of the more 
remote or of the less remote female ancestor succeed ? 

The question whether Edward Young or Edward Clere was the next heir 
to Clere Hadden, the purchaser, was the point at issue *. The actual decision 
was that Edward Young was the next heir. The law regards not only 
proximity, but worthiness of blood ; the father's blood is more worthy than 
the mother's ; and therefore the heir ex parte patema^ must succeed. You 
must travel as far as possible along the male paternal line : only when that 
is impossible can you go to the female paternal line : only when all the 

1 Bracton, flf. 267, 267 b, a68 : * Non erit ibi duellum neque magna assisa, sed per nar- 
rationem descensus a communi stipite' ; f. 279, 'par count counte.' 

* Bracton, f. 372. *Non enim sufficit simpliciter proponere intentionem suam sic 
dicendo, Peto tantam terram ut jus meum, nisi sic illam fundaverit quod doceat ad 
ipsum jus pertinere, et per quam viam et per quos gradus, jus ad ipsum debeat 
descendere.' 

* Plowden, p. 443. * See p. 1x3 for the pedigree in the case. 
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female paternal ancestors are exhausted can you go to the mother. It follows 
that the more remote female paternal ancestor will be preferred to the less 
remote female paternal ancestor, because her blood, being traced through 
a greater number of males, is the more worthy. This is clearly the neces- 
sary consequence of the decision that Edward Young is the nearer heir 
than Edward Clere. But, in spite of this, Man wood, C.B., ventured on the 
dictum, that if there is only a question of nearness, not of worthiness of blood, 
i. e. as between paternal ancestors, the descendants of the less remote female 
paternal ancestor will be preferred to the descendants of the more remote 
female paternal ancestor, e. g. the brother or sister of the purchaser's grand- 
mother will be preferred to the brother or sister of the purchaser's great- 
grandmother. To this dictum Plowden says all the Judges of the Court of 
Common Pleas agreed ; though he put it to them that, according to the actual 
decision in the case, the descendants of the more remote female paternal 
ancestor should be preferred to the descendants of the less remote. For, if 
the brother of the purchaser's grandmother is preferred to the brother of the 
purchaser's great-grandmother, why should not the brother of the purchaser's 
mother be preferred to the brother of the purchaser's grandmother ? — and, if 
so, Edward Clere would have succeeded. It could only be said that the dictum 
applied merely to paternal ancestors. But then we get the purely arbitrary 
rule, as laid down by Bacon ^, * In the first degree the law respecteth dignity 
of sex, and not proximity ; and therefore the remote heir on the part of the 
father shall have it before the near heir on the part of the mother ; but in any 
degree paramount the firsts the law respecteth it not ; and therefore the near 
heir of the grandmother on the part of the father shall have it before the 
remote heir of the grandfather on the part of the father *.' This was the only 
way in which both the dictum and the decision in Clere v. Brook could be 
reconciled : and the law is so stated by Hale * ; though he would probably 
have exhausted male ascendants before he had recourse to female. 

But, after all, this rested on a dictum — though it was a well-supported 
dictum : and Blackstone' shows, by unanswerable reasoning, that the logical 
consequence of that decision, and of the other rules of descent, was to give 
the inheritance to the descendants of the more remote female paternal ances- 
tor, rather than to the descendants of the less remote female paternal 
ancestor. There is no reason for preferring the grandmother to the great- 
grandmother which would not be equally a reason for preferring the mother 
to the grandmother ; and this is contrary to the actual decision in Clere v. 
Brook. As Blackstone says, to come to any other decision is to destroy * the 
otherwise entire and regular symmetry of our legal course of descents.' This 
view has now received the sanction of the legislature^. 

1 B(Kon*8 WorkSy Ed. Spedding, vol. viL p. 328. 

3 Common Lawy pp. 371, 973 : *The father's mother's sister shall be preferred before 
the father's grandmother's brother . . . because they are all in the female line and the 
father's mother's sister is the nearest.' 

3 Comm, ii. p. 938 seqq., and Christian's note. * 3f 4 Will IV, c zo6, $ 8. 
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PART III. 
EXECUTORS AND ADMINISTRATORS. 



I. 

THE DIFFERENT KINDS OF REPRESENTATIVES. 

I. Executors. 

An executor may be defined to be * the person to whom the 
execution of a last will and testament of real ^ and personal 
estate is by the testator's appointment confided *.' 

All persons (except infants^, lunatics and idiots) can be 
appointed executors. If such persons are appointed, an 
administrator durante minore aetate, or durante dementia^ must 
be appointed till the infant attains twenty-one or the lunatic 
becomes of sound mind. 

A married woman formerly could not take office without 
the consent of her husband. This is now changed by the 
Married Women's Property Act, 1882. Section i, sub- 
section 2, enacts that a married woman can enter into and 
render herself liable, in respect of and to the extent of her 
separate property, as if she were a feme sole. Section 24 
enacts that the word contract shall include the acceptance of 
the office of administratrix or executrix. Section 18 enacts 
that she shall be entitled either alone or jointly with any other 

* 60, 61 Vict. c. 65, § I. ^ Williams, Exors^^ p. 182. 

' Infants could be appointed originally : the law was changed, in the case 
of infants appointed sole executors, by 38 Geo. Ill, c. 87, § 6. 

M 
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person to be appointed executrix or administratrix without 
the consent of her husband. The Q)urt of Probate could not, 
originally, refuse to grant probate to an executor because he 
was insolvent or of bad character \ The Court of Chancery, 
however, if it considered a breach of trust to be the probable 
consequence, interfered*. As a consequence of the provisions 
of the Judicature Acts, that equitable rules are to prevail in 
the various divisions of the High Court, the Probate Division 
will now take such circumstances into consideration '. 

There are two chief kinds of executors: — {a) Executors 
appointed by will ; {b) executors de son tort, 

(a) Executors appointed by will 

(i) The appointment may be express, but the individual 
named must be clearly pointed out. A testator appointed 
'one of his sisters' sole executrix He had three sisters 
living when the will was made, though only one survived 
him. The appointment was held to be void for uncertainty*. 

(ii) It may be implied from the will that a certain person is 
to be executor. A testator said *I appoint A and 5,' but 
he did not state what he appointed them. He gave legacies 
to 'each of my executors'; and he gave the residue of his 
property to his 'said executors.' It was held that A and 
B were appointed executors*. Words which imply that 
certain persons are to do acts characteristic of the office of the 
executor will be sufficient, e.g. if he is to administer the estate 
generally — not merely if he is to pay certain debts from a 
certain fund indicated by the testator *. Such executors are 
called executors according to the tenor 

(J)) Executors de son tort. 

' If one who is neither executor nor administrator inter- 
meddles with the goods of the deceased or does any other act 

^ Rix V. Simpson^ I W. Black, 548. For form of a grant of probate, see 
Appendix I. a. 

* 3 P. Wms. 336, note B. » In the goods of Gunn^ 9 P. D. 242. 

* In the goods ofBlackweU, 2 P. D. 72. 

' In the goods of Bradley ^ 8 P. D. 215. * Williams, Exors,t:p, 192, note u.. 
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characteristic of the office of executor, he thereby makes him- 
self what is called in law an executor of his own wrong or 
more usually an executor de son tort^! There is no such 
thing as an administrator de son tort^. 

The Statute, 43 Eliz. cap. 8, was passed to prevent the 
fraudulent dealings of persons who procured administration 
to be granted to persons of mean estate. They obtained the 
estate of the intestate from such persons ; while the creditors 
were left to their remedy against a man of straw. The 
Statute enacted that all persons who by fraud or without 
valuable consideration obtained the goods of an intestate 
should be charged as executors de son tort, to the extent 
of the value of the goods received by them. 

The question as to what facts will make a man an executor 
de son tort is a question of law. The principle of the numerous 
cases on the subject is well summarized in the case of Peters 
V. Leeder^. 'The definition implies a wrongful intermeddling 
with the assets, a dealing with them in such a way as denotes 
an usurpation of the functions of an executor, an assumption 
of authority which none but an executor or administrator 
can lawfully exercise. It is obvious that it is not every 
intermeddling with the goods of the deceased which is 
wrongful. Acts which are not destructive of the property, 
and which do not otherwise amount to a conversion of 
the goods, are wrongful or not, according to the intent. 
Milking the cows, feeding the horses, locking up the goods, 
doing repairs, and such-like acts, if done as an assertion 
of dominion and as an act of ownership, would be wrong- 
ful, if as an act of necessity, or an office of kindness or 
charity, would be meritorious. So the removing and holding 

1 Williams, Exors,^ p. 208. 

^ Ibid. p. 212, note y. It is said by some that there can be no such thing 
as an executor de son tort where there is a rightful representative properly 
constituted. Others say that though in such a case mere meddling will not 
make a man executor de son tort^ yet if he expressly claim to act as executor 
he will be an executor de son tort. 

• 47 L. J. Q. B. 573, 574. See also Comyn's Digest, Adtnimstrathn^ C, i, 
and 6,2. 

M2 
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possession of goods, if done for the purpose of keeping the 
goods in safe custody till a lawful representative appear, is 
rightful ; if for the purpose of making away with them, it 
is wrongful.' 

The position of an executor de son tort may be summed up 
by saying that he has none of the privileges, but all the 
liabilities, which belong to the position of a rightful executor. 
Unless severe rules of this kind were enforced, * the whole 
system of administration .... would be put an end to, and 
instead thereof an unauthorized scramble, introduced by law, 
among the creditors for priority of payment where the assets 
were insufficient \' To appreciate his position we must con- 
sider: — (i) The position of the executor de son tort with 
regard to the creditors of the deceased ; (2) the position of 
the executor de son tort, and the position of the creditors or 
legatees with whom he has dealt, with regard to the rightful 
representative. 

(i) The creditors can treat him and sue him as if he were 
the rightful representative of the deceased. 

(2) The question of his liability to the rightful representa- 
tive, and the question whether the creditors or legatees of the 
deceased get a good title to the property of the deceased 
which he has transferred to them, depend upon the following 
distinction. If the executor de son tort is really assuming to 
act as the representative of the deceased, and distributes his 
property in a due course of administration, the creditors or 
legatees will get a good title to the property transferred to 
them^ If he is a mere wrongdoer, and does not act as a 
representative at all, the creditors may recover against him 
personally ; but they will not be protected against the claim 
of the rightful representative to any property belonging to 
the deceased which may have been transferred to them'. 

^ Mountford v. Gibson^ 4 East 441, 446. 

2 Mountford v. Gibson^ 4 East. 441 ; Thomson v. Harding^ 2 E. and B. 630: 
Parker v. Ketty 12 Mod. at p. 471. 

" Mountford v. Gibson ; Grazebrook v. Fox^ Plowden, 275, 282, 283. 
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Similarly, though the rightful representative may in either 
case bring an action for damages against the executor de son 
tort for interference with the property of the deceased, yet 
the damages he will recover may be merely nominal. For, 
if the executor de son tort has only paid what the rightful 
representative was bound to pay, the latter has suffered, as a 
rule, merely nominal damage \ If this is not so, if the executor 
de son tort has acted as a mere wrongdoer, the rightful repre- 
sentative may not only recover against the person to whom 
the property has been transferred, but also against the exe- 
cutor de son tort. Both are equally liable for the trespass. 

If the person who becomes the rightful representative 
ratifies the acts of the executor de son tort^ he becomes the 
agent of such representative, and is protected in the doing of 
all acts which the rightful representative might have done ^ 

A man may by his will appoint several co-executors. Each 
co-executor has the same powers as a sole executor. The act 
of any one is deemed to be the act of all. But if one executor 
incurs a liability, it will not necessarily follow that all the 
executors are jointly liable ^ 

It is, however, provided by the Land Transfer Act, sec. 2, 
subsec. 2, that it shall not be lawful for one of several joint 
personal representatives to sell or transfer real estate without 
the authority of the Court *. 

The appointment of an executor may be (i) absolute; 
(2) qualified either as to time, place, or subject matter*, e.g. 
he may be appointed for five years only, or different executors 
may be appointed for property in different places or of dif- 
ferent kinds; or (3) the appointment may be subject to a 
condition precedent, or may be liable to be defeated by the 
happening of a condition subsequent. 

^ Bl. Comnt. ii. 507, 508. This may not be the case, e. g. when the rightful 
representative loses a right of retainer and so does not get paid. 

2 Hill V. Curtisy L. R. i Eq. 90. « Williams, Exors., pp. 816, 819, 820. 

* 60, 61 Vict. c. 65. 

* On the question whether separate executors can be appointed for real 
estate and personal estate, see Robbins, pp. 1 1-13. 
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An executor, provided that he has proved the will, can 
transmit his office by making a will and by himself appointing 
an executor. Such executor will then be the executor to the 
original testator. This is otherwise in the case of an adminis- 
trator. The reason for the difference is that the executor is 
appointed by the deceased, while the administrator is an 
officer of the Court There is no presumption, therefore, that 
the deceased would have trusted him to appoint a representa- 
tive ^. * So long as the chain of representation is unbroken by 
any intestacy, the ultimate executor is the representative of 
every preceding testator*.' 

2. Administrators. 

Either when a man dies intestate, or when he leaves a will 
which does not appoint executors, or when the executors 
appointed by the will cannot or will not act, an administrator 
must be appointed by the Probate Division of the High 
Court. He performs the functions of the executor*. He 
is an officer of the Court, and for that reason, as we have 
seen, the same rules do not apply to the transmission of 
the office of the administrator as apply to the transmission 
of the office of the executor. For a similar reason he always 
enters into a bond to secure the proper fulfilment of his 
duties *. 

Grants of administration to personal estate. 

Grants of administration are either general or special. 

I. General grants of administration. 

A general grant of administration is made when a man dies 
intestate. The rules followed by the Court in making the 
grant are founded partly on statute *, partly on the practice of 
the Court. The rules founded on the practice of the Court 

^ BL Comm, ii. p. 506. * Williams, Exors.^ p. 204. 

' Various statutes, e.g. 31 Ed. Ill, stat i. c. 11, assimilated the position of 
the administrator to that of the executor. 

* Appendix I. e. 

• 31 Ed. Ill, stat. i. c. II ; 21 Henry VIII, c. 5, §§ 3 and 4. For a form of 
grant of administration, see Appendix I. c. 
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can be modified to suit the needs of special cases. The 
discretionary power of the Court has, as we shall see, been 
enlarged by the Court of Probate Act \ 

The following is the order in which grants of administiu- 
tion will be made by the Court : — 

(i) The husband He has the first right to administer to 
his wife, as her next and most lawful friend, under the Sta- 
tute of Edward IIP. Before the Married Women's Property 
Acts the only property which the husband did not take jure 
maritij either on marriage, or eo instanti that it determined, 
was the wife's choses in action. If the wife had separate 
property, and left a will which disposed of it, the practice was 
to grant probate of the will to the executors named in it and 
administration caeterorum to the husband. The Court of 
Chancery, as the court of construction, was left to decide 
' what passed by the will and what did not ^ Since the Mar- 
ried Women's Property Acts the husband has no jus maritu 
If the wife leaves a will, the Court grants probate simply, and 
makes no caeterorum grant to the husband. Obviously it was 
confusing to debtors if there were two personal represen- 
tatives ; they might not know whom they ought to pay. The 
husband is therefore only entitled to be made administrator 
to the wife if she has left no will *. 

If the husband survives the wife, and dies without taking 
out administration, the grant will be made to the personal 
representatives of the husband, because, as we have seen, the 
husband's right to administer to his wife is a right also to 
the property administered, which goes therefore to his repre- 
sentatives. The wife's next of kin have no interest in it *. 

(ii) The widow. The Statute of Henry VIII provides that 
administration shall be granted to the widow, or the next of 
kin, or to both, at the discretion of the Court. The Court 
thus has an election. The Court, however, in the interest of 

^ 20, 21 Vict. c. 77, § 73. * Williams, Exors., p. 347. 

• Re Lamberts Estate, 39 C. D. 626, 631. * Smart v. Tranter^ 43 C. D. 587. 

' Fielder v. Hanger^ 3 Hagg. 769. 
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the estate, prefers a sole to a joint administration \ Disputes 
are avoided ; and this is to the interest of beneficiaries, cre- 
ditors and debtors. The widow is as a rule preferred, but 
she may be set aside for good cause '. 

(iii) The next of kin. Degrees of kindred are reckoned for 
the purpose of grants of administration upon the same prin- 
ciple as they are reckoned for the purpose of the Statutes 
of Distribution. We have seen that the guiding principle in 
the exercise of the Court's discretion is the interest of the 
estate. Thus the Court prefers the elder, or a male, or a man 
accustomed to business. If none of these considerations 
apply, the Court will make the grant to the nominee of the 
majority. When once the grant has been made, others, even 
in the same degree, have no title, 'qui prior est tempore potior 
est jure '.' 

(iv) The Crown. If there are no next of kin, the Crown, as 
we have seen, takes the goods as bona vacantia. Since the 
Crown has the interest in the goods, administration is granted 
to the Crown or its nominee. The Crown may nominate the 
Treasury Solicitor to take the grant. He is subject to all 
the duties and liabilities of an ordinary administrator, but he 
need not give the administration bond. He can be sued as 
an ordinary administrator*. 

(v) A creditor. He can claim a grant only if there is no 
one else entitled, on the ground that he cannot get his debt 
paid till there is a representative of the intestate ', Thus, 
before the grant is made, the Queen's Proctor and the next 
of kin must be cited to accept or refuse. The creditor must 
swear (i) to the amount of the debt, (2) to the value of the 
property to be administered, (3) to the fact that he has no 
other security for his debt, (4) to the time when the debt was 
contracted. 



* Warm'ck v. Grevillef 1 Phill. 123. 

* See 3 Hagg. 217, and In the goods of Stevens^ L. R. '98, P. 126. 

* Williams, Exors.^ pp. 364, 365. * 39, 40 Vict c. 18 ; 47, 48 Vict, c 71, § 2. 
» Elnt€ V. Da Costa, i Phill. 177. 
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(vi) The Court may under certain circumstances appoint a 
stranger, (i) It was always the rule that if no creditor 
applied for the grant, the Court could make a grant to anyone 
it pleased. Or it might simply grant letters * ad colligendum 
bona defuncti,' giving power simply to get in the estate and 
pay debts ^. (a) The Court of Probate Act * enacts that when- 
ever special circumstances exist (e.g. the insolvency of the 
estate) which make it necessary to appoint a stranger, the 
Court shall have power to do so. The Court can limit 
the powers of such administrator as it sees fit. It is only 
under special circumstances that the Court will use this 
power. The mere consent of the parties entitled will not 
by itself induce the Court to use it '. 

When a person in an inferior capacity applies for a grant, 
all who have prior statutory rights must be cited to accept 
or refuse, e.g. in the case of a creditor. Where the priority 
merely depends upon the practice of the Court, this citation 
may be dispensed with *. If a person is entitled to a grant in 
a superior and an inferior capacity, the Court will not make 
the grant to him in an inferior capacity *. 

2. Special grants of administration. 

{a) Grants which are special by reason of the special char- 
acter of the estate to be administered. 

(i) Administration cunt testamento annexo. The deceased, 
though he has made a will, may have appointed no executor, 
or the appointment may have failed because the person 
appointed has died first or has refused to act. The Court 
must then appoint an administrator, with the will annexed, 
whose powers are the same as those of an executor. There 
are no statutes which regulate the discretion of the Court in 

^ Williams, Exors,^ p. 382. Bum, Ecclesiastical Law^ vol. iv. p. 388. 

» 20, 21 Vict. c. 77, § 73. 

• In the goods of Richardson^ L. R. 2 P. and D. 244. Query — ^whether this 
section applies to grants of administration to real estate under the Land 
Transfer Act (1897). See In the goods of Arden^ L. R. '98, P. 147; and In 
the goods ofRohertSy ibid. 149, 151. * Williams, Exors.^ pp. 386, 387. 

hgnihe goods of BuUock^ i Robert 275, 276. 



170 EXECUTORS AND ADMINISTRATORS. 

making grants of this kind^. The rule is to grant adminis- 
tration to that one of the claimants who has the largest 
interest in the estate. That will as a general rule be the 
residuary legatee ^ 

(ii) Administration de bonis non administratis. This may 
occur : — (a) On the death of an executor. If the executor dies 
before probate the G)urt grants administration cum testamento 
annexo ', but if a surviving or a sole executor dies intestate 
after probate, the Court then grants administration of the 
goods not administered, upon the same principle as in the 
case of the grant cum testamento annexo. {b) On the death of 
an administrator. Such a grant is always required when an 
administrator dies without having completely administered. 
It has been held that the Statutes of Administration apply 
to such grants*. 

{b) Grants which are special by reason of the limited nature 
of the grant of administration. 

The following rules apply to these limited grants of ad- 
ministration ' : — 

(i) Limited grants of administration are not made unless 
all persons entitled to the general grant have consented, 
renounced their claims, or have been cited and have failed to 
appear. 

(ii) No one entitled to a general grant of administration will 
be allowed to take a limited grant unless under the direction 
of the judge. 

The following are the chief cases in which such grants are 
made : — 

(i) Administration durante minore aetate, i.e. when the exe- 
cutor or the person entitled to the general grant is under age. 
As a rule the grant will be made to the guardian of the 



* In the goods ofEwing, L. R. 6 P. D. 19, 25. 

* See In the goods of Wilde, 13 P. D. i. 

' Wankfordv. fVank/ord, i Salk. 299, 304. The Ecclesiastical Court could 
not recognize an executor till be had got a probate. 

* Williams, Exors., p. 412. * Probate Rules, 1862, 29 and 30. 
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infant ^ His powers are those of an ordinary administrator ; 
the only limit is the duration of the minority*. 

(2) Administration pendente liie. Such grants are now 
governed by the Court of Probate Act The administrator 
has all the powers of a general administrator other than that 
of distributing the residue The Court appoints a person 
who is indifferent between the parties. He is regarded as an 
agent of the Court '. 

(3) Administration durante absentia. If the executor or 
next of kin was absent from the kingdom, the Ecclesiastical 
Court had power before probate got, or letters of administra- 
tion granted, of granting administration durante absentia. 
Lord Holt said that such grants were legal on the same 
principle as the grant of administration durante minore aetate 
was legal ^, and such administrators have similar powers. 
This power has been supplemented by 38 Geo. Ill, c. 87, and 
21, 22 Vict c. 95, sec. 18. In all cases where executors and 
administrators reside out of the jurisdiction for more than 
twelve months, whether or no probate or the general grant 
has been made, such administrators can be appointed. 

Less important cases are: — (i) Where an executor is ap- 
pointed only after a fixed period from the death ; (2) Where 
a will is lost, till it be procured ; (3) Durante dementia \ (4) A 
grant may be made limited to certain specific assets, or to do 
certain specific things, e.g. if a plaintiff wishes to establish 
a claim against the estate of the deceased, an administrator 
may be appointed simply to defend the action. If, however, 
an action is brought for the administration of the whole 
estate, no limited grant will suffice \ 

* But see In th$ goods of Gardimr^ L. R. 9 P. D. 66. 

* 6 Coke, Rep. 67 b. 

' Not, however, to the same extent as a receiver, e. g. he can be sued with- 
out leave. Rt Toktnan, L. R. '97, i Ch. 866. 

* Slater v. May^ 2 Raym. 107 1. 

' Dowdeswell v. DowdisweU^ L. R. 9 C D. 294. It is a matter for the dis- 
cretion of the Court whether or no a general grant is required, L. R. '97, I 
Ch.866. 
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Grants of administration where there is real estate. 

Administrators, like executors, are now the real, as well as 
the personal representatives of the deceased. The Land 
Transfer Act' accordingly provides (sec. 2, sub-sec 4) that 
* where a person dies possessed of real estate, the Court shall, 
in granting letters of administration, have regard to the rights 
and interests of persons interested in his real estate, and his 
heir-at-law, if not one of the next of kin, shall be equally 
entitled to the grant with the next of kin, and provision shall 
be made by rules of Court for adapting the procedure and 
practice in the grant of letters of administration to the case of 
real estate.' In a case where a man died intestate and a 
bachelor, without child or parent, leaving realty but no per- 
sonalty, the Court granted administration to the heir-at-law 
without notice to the next of kin. It was said, however, 
that if the title of the applicant was doubtful, or the amount of 
the personalty as compared with that of the realty, was large, 
notice must be given to the next of kin *. 

It is clear that the effect of the Act will be in some cases to 
give the right to administer to persons who could have had 
no claim under the old law; for, as we have seen, persons 
entitled on intestacy to real estate may be quite different from 
those entitled to the personal estate. Thus, a married woman 
left real property to her husband for life, with remainder in 
fee to her natural daughter, and all her personal property to 
her husband. The daughter died, and then the wife died, 
before the husband. The husband died without having taken 
probate of his wife's will. The value of the realty was ;^7,688* 
The value of the personalty was ;£45. It was held that the 
heir-at-law of the wife, and not next of kin of the husband, 
was entitled to the general grant of administration '. 

1 60, 61 Vict. c. 65. » In the goods of Bamett, L. R. 98 P. 145. 

' In the goods of Roberts^ L. R. '98, P. 149. As the heir-at-law was not 
ascertained, a grant ad bona colligendum was made to the next of kin of the 
husband, with liberty to manage the estate. 
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THE ESTATE OF THE REPRESENTATIVE. 

All the property belonging to the deceased which passes 
upon the death of the deceased is vested in the representa- 
tive; thus estates or property of which the deceased was 
jointly seised or possessed do not pass on his death, but 
belong to the remaining joint tenants by survivorship. Such 
property, therefore, is not vested in the representative. 

(a) It is clear that the personal estate is vested in them in 
autre droit. They are but 'ministers and dispensers^' of the 
goods of the deceased, for the benefit of the creditors, the 
legatees and the next of kin of the testator. They can, it is 
true, sell the estate and give a good title to a purchaser ; they 
can assent to a legacy and so vest the property in the legatee. 
They can do this because such dealings are incident to their 
office of administering the estate. But the fact still remains 
that the property is not their's in their own right. Thus the 
creditors of the representative cannot take the goods of the 
deceased in the possession of the representative for the debt 
of the representative ^ ; nor could an estate held by a repre- 
sentative in his own right merge in an estate he holds only as 
representative. 

{b) It is enacted by the Land Transfer Act'' (sec. 2, subsec. i) 
that the representatives shall hold the real estate as trustees 
for the persons by law beneficially entitled thereto. Such 
persons have the same power of requiring a transfer of real 

^ 9 Coke, Rep. 88 b. Farr v. Newman, 4 T. R. 621. 

2 Be Morgan, L. R. 18 C. D. 93. * 60, 61 Vict. c. 65. 
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estate as the persons beneficially entitled to personal estate 
have of requiring a transfer of personal estate. Section 2, 
subsec. 2, gives them as far as possible the same powers, 
rights, duties and liabilities in respect of real estate as if 
that real estate were a chattel real, except that one only of 
several joint representatives cannot transfer it without leave 
of the Court. 

The representative would thus appear to take an estate on 
trust first for the purposes and needs of administration, and 
subject thereto on trust for the heir or devisee \ Until the 
provisions of the Act have been applied to actual cases by 
judicial decision, it must remain uncertain what are the exact 
powers incident to his estate, and how far they will affect the 
right of the heir or devisee during its continuance. 

^ Robbins on the Land Transfer Act, p. 55. 



III. 

THE TITLE OF THE REPRESENTATIVE. 

I. Generally. 

(a) The Executor. 

The title of the executor dates from the will — not from the 
probate. All the property vests in him as from the date of 
the death \ 

(A) The Administrator. 

The title of the administrator is derived from the grant of 
administration. Between the death and the grant of adminis- 
tration, the property is vested in the judge of the Probate 
Division of the High Court *. The property, therefore, only 
vests in the administrator from the time of the making of the 
grant '. But to follow this rule out strictly would be incon- 
venient. For some purposes, therefore, the effect of the 
grant relates back to the time of the death *. Thus, for the 
purpose of proceedings to claim the property of the deceased, 
the administrator can claim as if there were no interval 
between the death and the grant *. He can recover damages 
for wrongs done to the property between the death and the 
grant ; otherwise a wrong done might be without an adequate 
remedy*. But, if contracts are made on behalf of the estate, 
they will not bind the', estate, unless the person to whom the 
grant is made ratifies them ^ Under the Land Transfer Act 

^ Comyns, Digest, Adnunishration^ B, la * 21, 22 Vict c 95, § 19. 

» WooUy V. Clark^ 5 B. and Aid. 744. 

* Comyns, Digest, Administration^ C, 3. ' 3» 4 Will. IV, c 27, § 6. 

* Fosttr V. BateSf 12 M. and W. 226, 232. 

"^ Rg Wataon^ txpart$ Phillips, 18 Q. B. D. 116 ; 19 Q. B. D, 234. 
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no provision is made for the fate of the legal estate between 
the time of death and the making of the grant. In a case un- 
der section 30 of the Conveyancing Act \ Pearson, J., thought 
that the legal [estate would not vest in the heir \ Possibly, 
as the intention of the Act is to assimilate the position of 
realty to that of personalty for the purposes of administration, 
it will vest in the judge of the Probate Division. 

2. The Title of the Representative to Choses in 
Possession and to Choses in Action. 

(a) Choses in Possession, 

The representative takes (i) real estate, (2) chattels real, 
(3) chattels personal of which the deceased was solely seised 
or possessed. 

I. Real estate. 

Before January i, 1898,' executors or administrators had 
no concern with real estate unless it were specially devised 
to them, or unless they were given, by the testator or by 
statute*, powers over it. They had no powers over it as 
personal representatives ; and any account of their powers to 
deal with it would have naturally fallen under an account 
of powers expressly given to the personal representative. 
But such estate now, by the Land Transfer Act, vests in them 
virtute officii^ as though it were personalty or a chattel real. 
The Act does not contain any definition of the term real 
estate. It speaks of * real estate * ' and * land V but neither 
are defined for the purposes of the Act. According to the 
Interpretation Act, 1889^, land includes, unless a contrary 
intention appears, * messuages lands tenements and heredita- 
ments houses and buildings of any tenure.' But it appears 
from the Act itself that chattels real and lands of copyhold 
tenure and customary freeholds are excluded®. 

^ 44, 45 Vict c. 41. This section deals with the devolution of trust and 
mortgage estates to the personal representative. 

' L. R. 26 C. D. 432. See John v. John, L. R. '98, 2 Ch. at p. 576. 

■ 60, 61 Vict c 65, § 25. * E. g. § 30 of the Conveyancing Act, i88i. 

» §§ I. I and2. I. 8 §3. I and 3. "^ S^i S3 Vict c 63, § 3. « § »• 4- 
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Thus there will now vest in the representative : — 

(i) Estates in possession in fee simple and fee tail. 

(ii) Estates over which the deceased had a general power 
of appointment, if such power is actually exercised by will. 
Such powers have always been considered equivalent to pro- 
perty. 

(iii) Incorporeal hereditaments, e.g. the seignory of a manor, 
and all the rights of the lord given to him by the custom of 
the manor, advowsons, tithes, rent charges, easements, profits 
a prendre. New River shares. 

(iv) The real estate vested solely in a deceased person 
passes, under section i. i, to his representative. This would 
appear to give to the representative all estates vested in 
interest. Thus remainders which have vested in interest, 
either during the duration of the precedent estate or eo in- 
stanti that it determines, will pass. Contingent remainders 
which have no precedent estate of freehold to support them, 
but which are saved from destruction by the Contingent 
Remainders Act, 1877 ^, cannot be said to be vested either in 
the deceased owner of the prior estate, or in the contingent 
remainder-man, or in the ultimate reversioner. As before, 
they will probably, therefore, vest in the heir ; and, according 
as the contingent remainder fails or not, they will pass to the 
contingent remainder-man and his representative, or the ulti- 
mate reversioner or his representative. 

Similar considerations will apply to the case of shifting and 
springing uses. Either the event happens on which the old 
use shifts or the new use springs up before the death of the 
person in whom the estate is vested, or it does not. In 
the first case there is no difficulty. The Act does not 
apply. In the second case we have a state of affairs like 
that existing in the case of contingent remainders falling 
under the Act of 1877. The estate, therefore, in the inter- 
vening period would appear to vest in the feoffees to uses 
or the trustees ^ 

^ 40, 41 Vict. c. 33. * Robbins, pp. 49-51. 

N 
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The following kinds of estate do not vest in the repre- 
sentative : — 

(i) Estates held by the deceased in joint tenancy \ 

(ii) Titles of honour : the successor takes by survivorship \ 

(iii) Copyhold estates. The Act does not apply to lands of 
copyhold tenure or customary freehold where an admission or 
any act of the lord is necessary to perfect the title of a pur- 
chaser from the customary tenant. But it would seem that there 
is no case in which admission by the lord is unnecessary ^ 

It is doubtful whether the Act vests in the representative 
the following kinds of estate : — 

(i) Estates pur autre vie limited to a man and his heirs. It 
is clear that if they are disposed of by will, they will vest in 
the representative. But if they are undisposed of by will 
they vest in the heir not as such, but as special occupant. It 
may be argued that he takes not by succession at all, but 
rather by special remainder *. 

(ii) Rights of entry in a lease for condition broken. The 
heir could have formerly taken advantage of these rights 
of entry. But they are not real estate ; and that is all which 
the Act takes from the heir. If, however, the right is re- 
served to the grantor, his heirs and assigns, the representative 
may be held to be an involuntary assign who takes till he 
assents to the devise or devolution of the estate to the devisee 
or heir ^ 

2. Chattels real. 

Chattels real comprise estates for years either in corporeal 
or incorporeal hereditaments, statutes merchant and staple, 
or elegits, and tenancies from year to year. It may happen 
in the case of leases for terms of years that the lease is worth- 
less, or even subjects the tenant under it to heavy liabilities 
for unpaid rent or broken covenants. The representative 
cannot on that account disclaim it. Having accepted office he 
cannot refuse any part of the property consequently vested in 

^ § I. I. ^ Robbins, pp. 46, 47. ^ § ^ 4* Robbins, p. 24. 

* Robbins, pp. 33-35. ^ Ibid. pp. 47, 48. 
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him by law. Thus, if anything is due for rent or as damages 
for breach of covenant at the death, the representative will be 
liable in his representative capacity \ For rent which accrues 
after he has entered he may either be sued personally as an 
assign of the deceased, or in his representative capacity. But 
if sued personally he can show that he is only an assign as 
representative, and that the yearly value of the property 
amounts to a sum less than the rent charged: he can then 
pay that less sum into Court, and he will, if he proves these 
facts, be under no further personal liability \ 

3. Chattels personal. 

All other chattels are comprised under the term chattels 
personal. There are, however, three classes of chattels per- 
sonal which the representative will not take as chattels 
personal, and the distinction whether a thing is taken as 
a chattel personal or not is still important because it affects 
the order in which it is made liable for costs of administra- 
tion, debts and legacies I 

(i) Heirlooms. They are * such goods and personal chattels 
as shall go by special custom to the heir along with the 
inheritance, and not to the executor or administrator of the 
last proprietor*' e.g. the title deeds to realty and the box in 
which they are contained. Since they are personalty they 
cannot escape from the liability of all personalty to be the 
primary fund for the payment of debts. But all other per- 
sonalty must be taken for this purpose first *. 

(ii) Fixtures, i.e. things which come within the maxim 
* quidquid plantatur solo solo cedit.' To a certain extent the 
question whether any given thing is a fixture must depend on 
the circumstances of the case®. The thing must be (i) let 
into the ground or fastened to a permanent building, and 
(2) thus attached for the purpose of use as part of the land or 

^ Williams, Exors., p. 1634, 

* Earl of Sirathmore v. Vane, L. R, 37 C. D. 128. 
» 60, 61 Vict. c. 65, § 2. 3. 

* Williams, Exors., p. 633. Pusey v. Pusey, I Vern. 273. 

* Clarke v. Ormonde, Jacob, 108, 1 1 1 . • L. R, '97, i Ch. 182 ; and '97, 2 Ch. 55. 

N 2 
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building. Merely to rest a shed on the ground does not make it 
a fixture, and to fix a thing to a house (e.g. a carpet with nails) 
does not always make it a fixture ; the purpose may be not to 
use it as part of the house, but to use it more conveniently as 
a chattel. But things fixed to the ground and accessory to 
getting the profits of the land are fixtures because they are 
necessarily used as part of the land. Things merely acces- 
sory to canying on the trade of the occupier will not always 
be fixtures \ 

Fixture questions arise (i) as between the heir and the per- 
sonal representative, (2) as between the representative of the 
tenant for life or in tail and the remainder-man or reversioner, 
(3) as between landlord and tenant. The presumption in 
favour of regarding a thing as a fixture is most strong in 
the first case, least strong in the third case, while the second 
case holds an intermediate position \ These distinctions pro- 
ceed upon the ground that it is for the benefit of the public 
to encourage the tenant for life, or for other limited terms, to 
do what is advantageous to the estate during his term '. 

(iii) Paraphernalia, i.e. the clothes and the personal orna- 
ments of the wife which she is entitled to over and above her 
dower or jointure. What articles will be considered to be 
paraphernalia must depend upon the rank and fortune of the 
parties. They must be directly given to the wife, * not abso- 
lutely, but for her use as a wife *.' There must not merely be 
permission to use them — as in the case of jewels which are 
heirlooms. The subject is of less importance since the 
Married Women's Property Acts, because such articles would 
now usually be the wife's separate property, and therefore not 
subject, as paraphernalia are, to be reclaimed or aliened by 
the husband during his life. Where the question arises, how- 
ever, it must be determined on the same principle as before 
the Acts were passed*. 

^ Elwts V. Mtmff 3 East. 38. The Agricultural Holdings Acts prevent the 
application of these rules in cases to which the Acts apply. 

* Elwis V. Maw. ' Lawton v. Lawton^ 3 Atk. 13. 

* Taskir V. Tasker^ L. R. '95, i P. i. 
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(b) Choses in Action. 

A chose in action may be defined to be a right to be as- 
serted, or a claim to property reducible into possession, by 
proceedings either at law or in equity^. 

(i) All personal obligations founded on any contract, debt, 
covenant, or other duty, upon which the deceased might have 
sued in his life time (with a small exception'*), survive his 
death, and are transmitted to his executor or administrator. 

(ii) If the representative makes new contracts, which are 
necessary in order to complete the realization of the estate, 
or performs the executory contracts of the deceased, he can 
sue upon them in his representative capacity '. Thus, a coat 
was ordered of a tailor. The coat was cut out and tried on 
in the tailor's life. It was finished and delivered after his 
death by his administratrix. The price of the coat could be 
recovered by* the administratrix as on a new contract with 
her ; or it might have been held that the administratrix was 
bound to perform the executory contract made with the de- 
ceased, and could therefore recover on such contract in her 
representative capacity *. In the same way he can sue in his 
representative character for injuries done to the goods of the 
deceased after his death. * The cases point out an intelligible 
rule, that where the things done are of such a nature as to 
show they were done by the executor or administrator as 
representing the deceased, so that the profits, if any, would 
be part of the assets — then, though the personal representative 
might be personally liable, . . . still, if profits are realized, 
they would belong to the estate as part of the assets, and 
in such a case the personal representative may sue either in 
his representative or in his personal capacity*.' 

(iii) If the property of a deceased person has been wrong- 

^ Williams, Exors.^ p. 693. * Infra, p. 183, Chamberlmn v. WiUiamson, 

* Though he may in some cases be personally liable on such contracts. 
Infra, pp. 190, 213, 214. 

* Werner v. Humphreys, 2 M. and Gr. 853. See also Heath v. Chilton, 12 
M. and W. 632, 637. 

» MoseUy v. Rendell, L. R. 6 Q. B. 338, 343. 
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fully taken away before the death, and remains in the hands 
of the guilty person, such guilty person may be sued by the 
appropriate delictual action to recover the specific goods — 
though not to recover damages for their abstraction \ 

There are two exceptions to the rule that the representa- 
tive is entitled to the choses in action which might have been 
put in suit by the deceased. 

(a) The exception which is founded on the maxim, 'actio 
personalis moritur cum persona.* This maxim applies both 
to actions which the deceased might have brought, and to 
actions which might have been brought against the deceased. 
*By the English law an executor represents the debts and 
property, but not the person of a testator. It seems to have 
been thought that there would be an injustice in making the 
executor stand in the place of the dead man when the causes 
of action were purely personal ^.' Thus, any action in which 
damages only can be recovered for injuries of a personal 
nature fall within the maxim. In Pulling v. The Great Eastern 
Railway Co}^ the deceased, while crossing a level crossing 
belonging to the defendants, was run over, and sustained 
injuries of which he died. His administratrix brought an 
action for wages lost and medical expenses incurred thereby. 
It was held that the action did not lie. The cause of action 
was in substance an injury to the person. The personal 
representatives could not therefore maintain an action 'merely 
because the person so injured incurred in his lifetime some 
expenditure of money in consequence of the personal injury.' 
We must, however, carefully distinguish a class of cases 
where an action can be brought upon the same facts either in 
tort or contract. Though the maxim might apply if an action 
founded on tort were brought, it will not apply if an action 

^ Williams, Exors.i p. 696. See the case of Phillips v. Homfray in the 
converse case. Infra, p. 189. 

* Bowen, L. J., Phillips v. Homfray ^ 24 C. D. at p. 456. For a questionable 
extension of the maxim see Osborn v. Gillette L. R. 8 Exch. 88 and Pollock's 
Torts (ed. 1897), pp. 59-61. 

* L. R. 9 Q. B. D, 1 10, 112. See also Peek v. Gurney^ 6 H. of L. 393, 393. 
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on contract were brought. Thus, in Bradshaw v. Lancashire 
and Yorkshire Railway Co}j a passenger by the railway was 
injured by an accident, and, after an interval, died in con- 
sequence. It was held that an action lay for loss to the 
deceased's business and for loss incurred for medical expenses 
during his life, because such loss arose from the breach of the 
compan^s contract to carry safely. 

There are a small class of contracts which fall under the 
maxim and upon which, therefore, the executor or adminis- 
trator cannot sue. Such are cases of breach of promise of 
marriage made to a deceased person ^ This is not considered 
to be a wrong which operates to the temporal injury of the 
deceased's estate ; the damage consists rather in the personal 
suffering of the deceased, and the right of action will not 
therefore survive. 

Extensive exceptions have been made to the maxim by 
statute. 

(i) 4 Edw. Ill, c. 7, 'de bonis asportatis in vita testatoris.' 
This Statute gives an action to executors ^ for the trespasses 
done to the goods and chattels of their testators. 'This 
Statute,' said Bramwell, L.J.,* * being remedial in its nature, 
and also those amending it, have been construed very liber- 
ally : they have been held to extend to all torts except those 
relating to the testator's freehold, and those where the injury 
done is of a personal nature. And it has been held that an 
action will lie at the suit of an executor against a sheriff for 
a false return in the life time of the testator : and also for an 
escape ; and the reason is that by these wrongs the value of 
the testator's personal estate was diminished.' 

(ii) 3, 4 Will. IV, c. 42, sec. 2. Executors or administrators 

^ L. R. 10 C. p. 189. See also Knights v. Quarles^ 2 Brod. and Bing. 102 ; 
and Alton v. Midland Railway Co.^ 19 C. B. N. S. 213, 242. 

* Chamberlain v. Williamson^ 2 M. and S. 408. Lord EUenborough com- 
pares cases of action for injuries affecting the life or health of the deceased 
arising from the want of skill of medical practitioners. 

^ Extended to executors of executors by 25 Ed. Ill, stat. v. c. 5, and to 
administrators by a wide construction of the original statute. 

* Twycross v. Grant, 4 C P. D. 40, 45. 



1 84 EXECUTORS AND ADMINISTRATORS. 

can bring actions of trespass or trespass on the case for those 
injuries to the real estate of any person deceased committed 
in the lifetime of the deceased upon which the deceased could 
have sued. The injury must have been committed within six 
months before the death; and the action must have been 
brought within one year of the death. 

(iii) Lord Campbell's Act \ This is entitled * an Act for com- 
pensating the families of persons killed by accidents.' It 
enacts: (i) Whenever death is caused by a wrongful act, 
neglect or default of another, of such a nature that the injured 
party could have brought an action had not death ensued, an 
action shall lie. (2) Such actions shall be for the benefit of 
the wife, husband, parent and child of the person whose death 
has been so caused. It shall be brought in the name of the 
executor or administrator of the deceased. The amount of the 
damages given by the jury shall be divided among the above- 
mentioned parties in such shares as the jury by their ver- 
dict shall direct. (3) Every such action shall be begun within 
twelve months of the death of the deceased. But if the execu- 
tors or administrators have not begun such action within six 
months of the death of the deceased, the persons for whose 
benefit the action would have been brought can begin it ^. 

The right of action given by this Statute lies for pecuniary 
loss only — not for damages for grief suffered or compensation 
for funeral expenses incurred ^. And it belongs to the persons 
named in the Statute, in addition to any right of action which 
the executors may happen to have as representing the estate. 
Thus, in Bradshaw v. Lancashire and Yorkshire Railway Co. *, 
we have seen that the executors could bring an action for dam- 

^ 9» 10 Vict, c. 93. This Act, like Lord Kingsdown's Act (supra, p. 47), 
applies only to British subjects. Adam v. The British and Foreign Sieant- 
ship Co., L. R. '98, 2 Q. B. 430. 

2 27, 28 Vict. c. 95, § I. 

' Dalton V. South Eastern Railway Co., 4 C. B. N. S. 296. ' Reasonable 
expectation of pecuniary advantage by the relation remaining alive may be 
taken into account by the jury, and damages are given in respect of this expec- 
tation being disappointed.' 

* Supra, p. 183. 
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ages for breach of the contract with the deceased to carry him 
safely. His relations could also bring an action under Lord 
Campbell's Act. * The intention of the Act was to give the 
personal representative a right to recover compensation as a 
trustee for children or other relatives left in a worse pecuniary 
position by reason of the injured person's death, not to affect 
any existing right belonging to the personal estate in general. 
There is no reason why the Statute should interfere with any 
right of action an executor would have had at common law. 
In the case of such right of action he sues as legal owner of 
the general personal estate which has descended to him in 
course of law ; under the Act he sues as trustee in respect 
of a different right altogether, on behalf of particular persons 
designated in the Act' 

(iv) Under the Employers' Liability Acts ^ compensation is 
given to workmen which they were not entitled to at common 
law for certain personal injuries. In these cases, if the injury 
results in death, the personal representatives of the deceased 
workmen can claim. 

{b) The other exception has beea greatly diminished in 
importance owing to the Land Transfer Act, 1897. Formerly 
the heir was the proper person to sue upon those covenants 
which specially affected the freehold (e. g. covenants running 
with the land), unless the covenants had been broken in the 
lifetime of the deceased and substantial damages had flowed 
from the breach before the death ; in that case the personal 
representative sued. This exception would now appear to 
apply only to the case of the customary heir. Similar con- 
siderations applied where a man seised in fee made a grant 
reserving rent. For arrears of rent the personal represen- 
tative sued. For rent accruing after the death the heir sued. 

The Land Transfer Act ^, however, provides that ' In the 
administration of the assets of a person dying after the com- 
mencement of this Act, his real estate shall be administered 
in the same manner, subject to the same liabilities for debt, 
1 43, 44 Vict €. 42, § 1 : 60, 61 Vict. c. 37, § 2. i. « § 2. 3. 
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costs and expenses, and with the same incidents, as if it were 
personal estate ; provided that nothing herein contained shall 
alter or affect the order in which real and personal assets 
respectively are now applicable in or towards the payment of 
funeral and testamentary expenses, debts or legacies. . . . ' 
It would appear that whenever the heir might have sued 
upon such a chose in action and recovered damages, the 
damages which the representative can now recover will be 
applied for the benefit of those beneficially entitled to the 
real estate. 



IV. 

THE LIABILITIES OF THE REPRESENTATIVE 
IN HIS REPRESENTATIVE CAPACITY. 

I. The Liabilities of the Deceased upon which 
HE CAN BE Sued. 

The liability of the representative to be sued in his repre- 
sentative capacity is to some extent the converse case to the 
right of the representative to sue on those choses in action 
which might have been put in suit by the deceased. It is 
proposed to consider this subject in the opposite order to that 
pursued in the converse case. 

The personal representative is not liable in the following 
cases : — 

{a) Before the Land Transfer Act, 1897, the heir, as he took 
the land immediately on the death of the deceased, was liable 
for breaches of covenant which ran with the land, occurring 
after the death \ It would appear to be the effect of section 2, 
sub-section 3, of that Act that, after the death (though the 
representative is liable), the land will be primarily liable as 
between those beneficially entitled to the real and to the 
personal estate. Similar considerations will apply to cove- 
nants which run with the reversion. 

The case is somewhat different if the land is specifically 
devised ; for in that case the devisee was liable for the breach 
of all obligations incident to the relation of landlord and 
tenant, whether the breach occurred before or after the death. 
An instance of such a covenant would be a covenant by the 

^ But not for the breach of other contracts, even though they related to 
the land. Cooper v. Jarman^ L. R. 3 Eq. 98. See also Sprake v. Day^ L. R. 
'98, 2 Ch. 510. 
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landlord to keep the demised lands in repair \ In this case, 
since the Land Transfer Act (though the representative is 
liable), the land will, as between those entitled to the realty 
and the personalty, be primarily liable. 

(d) As has been mentioned above, the maxim * actio person- 
alis moritur cum persona ' applies both to the case where the 
deceased is the injured person and to the case where he is 
the person who has inflicted the injury. 

Thus, in all cases in which unliquidated damages only 
could have been recovered against the deceased, the repre- 
sentative will be under no liability*. Thus, an action for 
waste will not lie against him^; nor will an action of deceit*. 
But, as in the converse case, we must distinguish the case 
where a contractual and a delictual action will lie upon the 
same facts; though the delictual action cannot be pursued, 
the contractual action may be available. Thus, though the 
executors of an inn-keeper cannot be sued in tort for the loss 
of his guest's goods, he may be sued upon the implied con- 
tract to keep them safely ^ 

The special class of contracts noted above equally fall 
within the maxim in its application to the liability of the 
deceased. 'All contracts for personal services which can be 
performed only during the lifetime of the party contracting 
are subject to the implied condition that he shall be alive to 
perform them ; and should he die his executor is not liable to 
an action for the breach of contract occasioned by his death ^ 
Of such a nature would be the contract of an author to write a 
book. Under this rule, too, falls the contract of agency. The 
principal's death is always a revocation of the authority. The 
agent cannot recover for services rendered after the death '^. 

^ EccUs V. Mt'lls, L. R. '98 A. C. at pp. 371, 372. 

2 Kirk V. Todd, L. R. 21 C. D. 484. » Phillips v. Homfray, 24 C. D. 439. 

* Peek V. Gurney, L. R. 6 H. of L. at pp. 392, 393. 

^ Morgan v. Ravey, 6 H. and N. 265. See Batthyany v. Walford, 36 C. D. 269. 

8 Hall V. Wright, E. B. and E. 746, 793. See Finlay v. Chirney, 20 Q. B. D. 
494 (breach of promise of marriage). Robinson v. Davison, L. R. 6 Exch. 269. 

"^ Campanari v. Woodburn, 1 5 C. B. 400. There are certain exceptions in 
the Conveyancing Act, 1882, §§ 8 and 9. 
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There are the following exceptions to this application of 
the maxim, 'actio personalis moritur cum persona': — 

(i) 3, 4 Will. IV, c. 42, sec. 2. An action of trespass or 
trespass on the case may be maintained against the represen- 
tative of any person deceased for any wrong committed by 
him in his lifetime to another in respect of his property, real 
or personal ; provided that the injury shall have been com- 
mitted within six months before the death, and the action 
is brought within six months after the representative has 
taken upon himself the administration. 

(ii) 29 Car. II, c. 7 \ The representative of any representa- 
tive who wastes or converts to his own use the estate of a 
testator or intestate shall be liable to the same extent as his 
testator or intestate would have been had he been living. 

(iii) The representatives of trustees are liable for the conse- 
quences of a breach of trust. They take the estate subject to 
this equitable liability which they must satisfy from the assets 
of the deceased. It is immaterial whether the deceased has 
benefited or not by the breach of trust ^. 

The personal representative is liable in the following cases : — 

(i) If any property which the deceased has appropriated 
can be specifically recovered, his representative can be sued 
to recover it ; though, as we have seen, he cannot be sued to 
recover damages for its wrongful abstraction. In Phillips v. 
Homfray^ the following claims were made by the plaintiff 
against the estate of a deceased defendant, (i) For minerals 
taken by the deceased defendant from under the plaintiffs 
farm. (2) For an account of what the estate of the deceased 
defendant owed as way-leave for the carriage of the minerals 
under the farm. (3) For damages which the plaintiff had 
sustained by reason of the way in which the deceased defend- 
ant had worked the minerals under the plaintiflf's farm. It 



^ Extended and made perpetual by 4, 5 Will, and Mary, c. 24, § 12. 
^ Adair v. Shaw, i Sch. and Lef. 243, 272. See Peek v. Gumty, L. R. 6 H. 
of L. at pp. 394, 395. Gray bum v. Clarkson, L. R. 3 Ch. 605. 
L. R. 24 C. D. 439. 
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was held that the plaintiff could only recover under the first 
head. *The only cases/ said Bowen, L.J., *in which, apart 
from questions of breach of contract, express or implied, 
a remedy for a wrongful act can be pursued against the estate 
of a deceased person who has done the act, appear to us to be 
those in which property or the proceeds or value of property, 
belonging to another, have been appropriated by the deceased 
person, and added to his estate.* That is to say, where you 
can lay your hands on the property got by the deceased, or 
its proceeds, you can bring an action for its recovery, because 
the action * is in substance brought to recover property.' If 
the estate of the deceased has merely benefited indirectly by 
the wrongful act, you cannot bring an action. If this were 
allowed it would be impossible to tell when the representative 
could be sued and when he could not. * The maxim would 
in fact become a mere source of litigation.' 

(ii) As a general rule whenever the representative makes 
new contracts after the death of the testator, he is personally 
liable on such contracts. Judgment will be recovered, as it 
is said, *de bonis propriis,' not *de bonis testatoris\' The 
reason of this rule is that it is the business of the representa- 
tive to wind up and to distribute the estate, not to incur fresh 
liabilities. 

There is, however, one case in which a representative may 
incur liabilities as such. In this case he can be sued as 
representative, and judgement will be recovered, not * de bonis 
propriis,' but * de bonis testatoris.' This is the case where the 
representative makes the promise in the course of his duty as 
representative and in fulfilment of the deceased's liabilities. 
Thus a deceased person was indebted in certain sums to the 
plaintiff. After his death an account was stated of these 
sums, to which the executor agreed. The executor could be 
sued on this account stated in his representative capacity. 
On the other hand the same plaintiffs had paid certain sums 
to the use of the defendant as executor. For these sums the 

^ Infra, pp. 213, 214. 
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executor could only be sued personally. He had contracted 
the new debt by receiving the sum \ 

(iii) The representative is liable to pay the debts and lega- 
cies of the deceased. 

2. The Representative's Liability to pay Debts 
AND Legacies. Assets. 

The property in the hands of the representative sufficient 
to make him liable to creditors or legatees, is called assets ^ 
The property need not have been actually reduced to the 
possession of the deceased in order to make it assets. Any- 
thing which the representative recovers by suing on the 
choses in action belonging to the deceased, or anything which 
he makes by carrying on the deceased's trade is assets. 

There was formerly a distinction between legal and equit- 
able assets. This distinction did not turn upon the legal or 
equitable nature of the property, e.g. an equity of redemption, 
though a purely equitable estate, is legal assets. It depended 
upon the question whether the proper remedy of the creditor 
to recover his debt was by action at law or by suit in equity. 
If the creditor could recover his debt from any given class of 
property by bringing an action at law, that property was legal 
assets. If he could only recover his debt from any given 
class of property by bringing a suit in equity for the adminis- 
tration of the estate that property was equitable assets'. 
'The distinction refers to the remedies of the creditor and 
not to the nature of the property. The question is not 
whether the testator's interest was legal or equitable, but 
whether a creditor of the testator, seeking to get paid out 
of such assets can obtain payment thereout from a court of 
law, or can only obtain it through a court of equity *.' 

Again, legal assets were divided on the same principle into 
real assets and personal assets. If the creditor had a remedy 

^ Ashby V. Ashby, 7. B and C. 444. See Corner v. Shew^ 3 M. and W. 350. 
^ Williams, Exors., p. 1517. 

* Atfy.-General v. Brunning^ 8 H. L. C. 243, 256, 264. 

* Cook V. Gregson, 3 Drew, 547, 549. 



192 EXECUTORS AND ADMINISTRATORS. 

against the heir or the devisee by which he could get his debt 
paid out of property descended to the heir or devised to the 
devisee, that property was real assets. On the other hand, 
personal assets are the property taken by the executor or 
administrator virtute officii to the extent of which he could 
be sued by the creditor \ 

The Land Transfer Act * has now almost abolished these 
distinctions. It enacts (section 2. 3) that ' in the administra- 
tion of the assets of a person dying after the commencement 
of this Act, his real estate shall be administered in the same 
manner, subject to the same liabilities for debt, costs, and 
expenses, and with the same incidents, as if it were personal 
estate.* These distinctions, therefore, will only survive with 
regard to that class of property which does not by virtue 
of the Act devolve on the representative ^ 

This subject falls under the following heads : {a) Assets liable 
to the payment of debts ; {b) assets liable to the payment of le- 
gacies; {c) the order in which debts and legacies must be paid 
from the assets ; {d) the order in which assets are liable to the 
payment of (i) debts, (2) mortgage debts, and (3) legacies ; 
(e) marshalling assets. 

(a) Assets liable to the payment of debts. 

Assets were, as we have seen, divided into (i) legal ; 
(2) equitable assets ; while legal assets were divided into 
(i) personal assets and (ii) real assets. 

Though these distinctions have been almost entirely 
abolished, it will still be necessary for some purposes to 
understand the old law. 

I. Legal assets. 

(i) Personal assets. All the personal estate devolves as 
we have seen virtute officii on the executor or administrator. 
All the creditors of the estate can bring an action at law for 
their debts against the personal representative and recover 
judgment from these personal assets. 

(ii) Real assets. Before 1897 the real property of the de- 
ceased devolved to the heir or devisee. It was liable at law 

* Wms., Exors,t pp. 1518, 1553. * 60, 61 Vict. c. 65. « Supra, p. 178. 
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to the specialty debts of the deceased. Such specialty creditors 
could sue the heir or devisee and recover judgment from 
the real estate descended or devised, i.e. from the real assets. 

At common law the heir only and not the devisee was 
liable. This opened the door to fraud. A person who had 
incurred specialty debts need only devise his estate away 
from his heirs to defeat the claims of his specialty creditors 
to be paid out of his real estate. To remedy this the Statutes 
of Fraudulent Devises were passed \ They enacted : — 

(i) That all wills of lands, tenements, and hereditaments, or 
any rent, profit, term, or charge out of the same, whereof any 
persons at the time of their death were seised in fee simple in 
possession, reversion, or remainder, or of which they had 
power to dispose by their wills, should as against the specialty 
creditors be taken to be fraudulent and void, if the effect of 
the devise was to defeat such creditors. In such cases the 
creditors could sue the heir and the devisee, or the devisee 
of a devisee jointly. If there is no heir the devisee or the 
devisees could be sued alone. Judgment was recovered from 
the land descended or devised. 

In order to bring the Statutes into operation it need not 
be proved that the testator had any intent to defraud. Their 
object was, ' As regards creditors, to place devised estates on 
the same footing as descended estates, and therefore they 
enact that the devise shall be ipso facto void as against credi- 
tors, and they do not require it to be shown that the intent 
of the devise was to defraud, hinder, or delay creditors ^* 

(2) They enacted that where the heir-at-law or the devisee 
so liable aliened the land before action brought, he should be 
answerable for the debts to the extent of the value of the 
land so aliened. The Statutes of Fraudulent Devises did not 
place any restriction on the free alienation of land in the 
hands of the heir or devisee ; for the effect of this clause is 
that whenever he alienated the lands, the lands ceased to be 

^ 3 Wm. and Mary, c. 14; repealed and re-enacted, I Will. IV, c. 47. 
a Coope V. Cresswelly L. R. 2 Eq. 106, 113 ; 2 Ch. 112, 122. 

O 
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liable to the debt — ceased^ that is, to be liable to be taken 
in execution for the debt — but the debt became the debt of 
the heir or devisee so alienating, and judgment could be 
recovered against him personally to the extent of the value 
of the land so aliened \ 

2. Equitable Assets. 

All property which comes within the definition of equitable 
assets could be made available for the payment of debts by 
means of a suit in equity brought by a creditor on behalf of 
himself and all other creditors for the administration of the 
estate. Thus, if a testator expressly charged his real estate 
with the payment of debts, or devised it to his executors on 
trust to pay debts, equity regarded the real estate as equit- 
able assets, and made it available for the payment of simple 
contract creditors who, as we have seen, had at law no claim 
to be paid out of the real estate I In order to make the real 
property of the deceased more generally available for the 
payment of debts the legislature provided that it should be 
equitable assets, i Will. IV, c. 47, sec. 9, enacts that the real 
property of traders should be assets to be administered in 
equity for the benefit of creditors by simple contract; as well 
as by specialty. 3, 4 Will. IV, c. 104, enacts that the real 
property of any person should be assets to be administered 
in equity for the benefit of creditors by simple contract as 
well as by specialty. If the heir or devisee aHenated the 
land before action brought he became personally liable for 
the debt as under the Statutes of Fraudulent Devises'. 

Thus, under the law as it stood before the passing of the 
Land Transfer Act the specialty creditor could (i) sue at law 
the heir or devisee, and recover judgment to the extent of the 
value of the land descended or devised, or (ii) sue at law 
the personal representative and recover judgment from the 
personal estate, or (iii) bring in equity a suit for the adminis- 

^ British Mutual Investment Co, v. Smarty L. R. 10 Ch. 567. 
* Lewin v. Okeley^ 2 Atk. 50. 
' Williams, Exors,^ p. 1559. 
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tration of the estate. The simple contract creditor could 
recover his debt from personalty by pursuing remedies (ii) 
and (iii). He could only recover his debt from realty by 
pursuing remedy (iii). 

As we have seen, most of these distinctions are now 
abolished by the Land Transfer Act. All creditors can now 
either sue the representative at law or apply to have the 
estate administered in equity, as all the estate which comes 
to the representative virtute officii is legal assets in his hands. 
It is only in the case of those portions of the property which 
do not so devolve on him that these distinctions survive. 

{b) Assets liable to the payment of legacies. 

We have seen that before the Land Transfer Act real 
estate was liable at law for a certain class of debts, and that 
either in consequence of an express provision by the testator, 
or by Statute, it might be equitable assets for the payment 
of all debts. 

No such Statutes were passed in favour of legatees. The 
personal estate was the only fund available for the payment 
of legacies unless the testator had expressly charged his real 
estate with their pa3anent. It will perhaps be the effect of 
sections 2. 3 and 4. i of the Land Transfer Act^ that real 
estate will be available for the payment of legacies in the 
absence of a provision to the contrary contained in the will. 
This conclusion cannot be certain owing to the provision of 
section 2. 3, that nothing in the Act shall affect, inter alia^ 
the liability of real estate to be charged with the payment of 
legacies. But section 4. i certainly seems to contemplate the 
appropriation of 'any part' of the residuary estate to the 
payment of a legacy or a share of residue. In this case 
* notice of such intended appropriation shall be given to all 
persons interested in the residuary estate, any of whom may 
thereupon within the prescribed time apply to the Court, and 
such valuation and appropriation shall be conclusive save as 
otherwise directed by the Court.' 

^ 60, 61 Vict c, 65. See infra, pp. 208, 209. 

O 2 
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(c) The order in which debts and legacies must be paid from 
the assets. 

There are certain rules of priority which the representative 
must observe in the payment of debts and legacies. If he 
does not observe these rules he will be personally liable for 
a devastavit or as on an admission of assets. 

Before, however, any debts are paid the representative has 
a right to be indemnified from the estate for reasonable 
funeral and testamentary expenses \ Subject to this, the 
following is the order in which debts must be satisfied from 
the assets. Testators cannot alter these rules of law by any 
expression of intention*. 

(i) A solicitor's lien for costs on a specific fund recovered 
for a plaintiff'. 

(ii) Debts due to the Crown by record or specialty. 

(iii) Certain debts to which priority has been given by 
Statute, e.g. 38, 39 Vict. c. 60, sec. 15, debts due to the society 
by officers of Friendly Societies. 

(iv) Debts of Record, (i) Judgments recovered against 
the deceased in courts of record. This extends to judgments 
recovered in all courts of record, and not only to judgments 
recovered in the superior courts. All creditors who have 
thus recovered judgment are on an equality. It is immaterial 
that one is a judgment on a simple contract and another 
on a specialty debt. But the first judgment creditor who 
sues out execution will be preferred. A judgment recovered 
merely against the representative does not give any priority 
except as between creditors of equal degree ; among these he 
is preferred as a reward for his diligence. (2) Statutes and 
recognisances in the nature of Statutes*. 

(v) Debts by specialty and simple contract debts. At law 
debts by specialty had priority to simple contract debts. In 
equity they were paid pari passu. When land was made 

^ Sharp V, Lush, L.R. IOC.D.468. " r«rwr v. Coat, 8 Moore P. C. 288, 3 15. 
• Turtvin v. Gibson, 3 Atk. 720. Williams, Exors,, p. 850 seqq. 
^ Williams, Exors,t p. 866 seqq. 
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equitable assets for the payment of debts by i Will. IV, 
c. 47 and 3, 4 Will. IV, c. 104, it was expressly provided that 
specialty debts should have the same priority as at law. 
But now, by Hinde Palmer's Act ^, * all the creditors as well 
by specialty as by simple contract shall be treated as stand- 
ing in equal degree, and be paid accordingly out of the assets 
of such deceased person whether such assets are legal or 
equitable.' As between specialty debts bonds given for value 
will be ranked before voluntary bonds — unless those bonds 
have been assigned for valued 

As between simple contract debts those due to the Crown 
have the priority. Some say that the wages of domestic 
servants and labourers have a priority to other simple 
contract debts'. 

If a debt is future, i. e. if it is payable on some fixed day in 
the future, it will rank with debts of its class which are imme- 
diately payable. 

If a debt is contingent, i.e. if it depends on the happening 
or not happening of a contingency whether there is a debt at 
all, it cannot stand in the way of any other debt even of an 
inferior degree. 

If an estate is insolvent it may be administered in bank- 
ruptcy. In that case the rules in force under the law of 
bankruptcy will regulate the order in which debts must be 
paid from the assets*. But it may be administered by the 
Chancery Division as an insolvent estate. In that case the 
Judicature Act, 1875', section 10, enacts that the same rules 
shall be observed as to the respective rights of secured or 
unsecured creditors, and as to debts and liabilities provable, 
and as to the valuation of annuities and future and con- 
tingent liabilities as may be in force for the time being under 
the law of bankruptcy. 

* 32, 33 Vict. c. 46. * Payne v. MorHfner, 4 De G. and J. 447. 

* Bl. Cotnm. ii. 511. Williams, Exors.y p. 875, note p. 

* 46, 47 Vict. c. 52 ; 51, 52 Vict. c. 62 ; 53, 54 Vict c 71. 
' 381 39 Vict €.77. 
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This section has been strictly construed. It will only 
import the rules applicable to bankruptcy into the adminis- 
tration of an insolvent estate by the Chancery Division in 
three cases. 

(i) As to the respective rights of secured and unsecured 
creditors. 

A secured creditor is accreditor who has a mortgage, charge, 
or lien on the property of his debtor as a security for a debt 
due to him from the debtor — e. g. a mortgagee, or a creditor 
who has actually taken in execution the goods of his debtor. 
A landlord is not a secured creditor of his tenant merely 
because he can distrain. He is not a secured creditor till he 
has distrained, till, that is, he has taken his debtor's property 
as security for his debt\ 

The rule applied in Chancery allowed a secured creditor 
(e.g. a mortgagee) to (i) sue for his whole debt under the 
covenant in the mortgage deed and (2) realize his security — 
provided he did not recover more than the whole amount due 
to him by pursuing the two remedies open to him*. As Lord 
Cottenham said in an earlier case' : 'A mortgagee has a 
double security. He has a right to proceed against both, 
and to make the best he can of both. Why he should be 
deprived of this right because the debtor dies, and dies 
insolvent, it is not very easy to see.' 

Before the Judicature Acts the Court of Bankruptcy had a 
jurisdiction distinct from that of the Court of Chancery. That 
Court allowed the secured creditor (i) either to realize or value 
his security ; and if he valued his security he could only get 
the value he put upon it ; he must hand over the balance if 
it turned out to be worth more : and (2) to prove for the 
balance of his debt or to give up his security and prove for 
the whole debt*. 

^ Re Coal Consutner^ Association^ L. R. 4 C. D. 625, 629. 
2 Kellocks Case, L. R. 3 Ch. 769, 776. 

* Mason v. Bogg, 2 My. and Cr. 443, 448. 

* See CouUery v. Bartrum, L. R. 19 C. D. 394, 400, 401. 
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This rule, therefore, now prevails in the administration of 
insolvent estates by the Chancery Division. 

(2) As to debts and liabilities provable. 

Damages for tort, debts contracted by a person who has 
notice that the person with whom he is dealing has committed 
an act of bankruptcy, and liabilities which are decided by the 
Court to be incapable of fair estimation, are not provable in 
bankruptcy. With these exceptions all debts and liabilities, 
present or future, certain or contingent, are debts provable in 
bankruptcy \ 

With certain exceptions all these debts and liabilities are 
paid pari passu ^ ; and all debts will therefore be paid pari 
passu in the administration of an insolvent estate by the 
Chancery Division ^ But by way of exception from this 
general rule it has been decided {a) that the executor's right 
of retainer * ; {b) that the priority of creditors who have got 
judgment for their debts ^ ; {c) the priority of Crown debts ® ; 
and {d) the priority given to a savings bank for its money 
received by its actuary*^, still subsist, when the estate is 
being administered as insolvent by the Chancery Division; 
though they do not subsist when it is being administered in 
bankruptcy. 

But there are certain exceptions to the rule that all debts 
and liabilities are paid pari passu when an estate is being 
administered in bankruptcy. The Bankruptcy Acts give 
priority to the following debts: (i) Where the money of a 
Friendly Society is in the hands of a bankrupt as an officer 
of that society; (2) Parochial rates and assessed taxes due 
for not more than one year before the date of bankruptcy ^ ; 
(3) Wages and salaries of any clerk or servant due for not 
more than four months before the date of the bankruptcy, not 

1 46, 47 Vict. c. 52, § 37. a ^5^ 47 Vict c. 52, § 40, subsec. 4. 

» Re Lengy L. R. '95, i Ch. at p. 656. 

* Ue V. Nuttall, L. R. 12 C. D. 61. « Re Maggi, L. R. 20 C. D. 545. 

« Re Oriental Bank, L. R. 28 C. D. 643. 

■^ Jones V. Williams, L. R. 36 C. D. 573. 

® i.e. The date when the receiving order is made. 
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exceeding ;^5o ; (4) Wages of labourers and workpeople due 
for not more than two months before the date of the bank- 
ruptcy, not exceeding j£2^ \ 

Whether, conversely, these priorities are imported into the 
administration of an insolvent estate by the Chancery Divi- 
sion by virtue of this section of the Judicature Act, was a 
question upon which there were conflicting decisions *. The 
Preferential Payments in Bankruptcy Act, 1888*, enacted that 
the rates and wages mentioned above should have priority 
whether the insolvent estate is being administered in bank- 
ruptcy or by the Chancery Division. The date of the death 
of the insolvent is substituted for date of the bankruptcy*. It 
has now been laid down by the Court of Appeal that 'con- 
struing section 10 of the Judicature Act, 1875, by the decisions 
and by the express provision of section i, subsection 6, of the 
Act of 1888, the rules in bankruptcy as to debts and liabilities 
provable must now . . . include all rules as to priorities 
expressly enacted by any Statute and made applicable in the 
event of bankruptcy*.' 

(3) As to the valuation of annuities and future and con- 
tingent liabilities. 

Section 37 of the Bankruptcy Act of 1883' provides that an 
estimate shall be made by the trustee in bankruptcy of the 
value of any debt or liability which, by reason of its being 
subject to any contingency, or for any other reason, does not 
bear a certain value. These debts or liabilities must be 
valued and discharged, unless, in the opinion of the Court, 
they are incapable of being fairly estimated. 

Except in these three cases the rules applicable to the 
ItdjlJHnistration of estates in bankruptcy do not apply to the 
administration of insolvent estates by the Chancery Division. 
Thus, 'it is settled that the rules in bankruptcy which in- 

1 46, 47 Vict, c 52, § 40 ; 51, 52 Vict. c. 62, § i. i. 

^ In re Albion Steel and Wire Co.y L. R. 7 C. D. 547. In re Association of 
Land Financiers, L. R. 16 C. D. 373. ^ 51, 52 Vict c. 62. * § I. 6. 
» Re Leng, L. R. '95, I Ch. 652, 657 ; cf. Re Heywood, L. R. '97, 2 Ch. 593. 
• 46, 47 Vict c 52. 
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crease a bankrupt's assets — e. g. the reputed ownership clause, 
the fraudulent preference clause, and the sections which de- 
feat certain settlements and executions — do not apply to the 
administration in Chancery of the assets of a deceased person. 
Those assets must be ascertained by applying the general 
laws of property, and not the special rules applicable only to 
cases of bankruptcy \' 

(vi) It is only when all the debts have been paid that the 
representative can consider the question of the payment of 
legacies ^ If the representative pay legacies when the assets 
are not sufficient to pay debts, he will be personally liable to 
the creditors to the extent of the amount so paid ^ Thus, if 
the representative has notice of any liabilities, even though 
they be contingent, he will not be safe in paying legacies. In 
such a case the representative can refuse to pay the legatees 
anything unless they will first give him an indemnity against 
the personal liability which he thus incurs. If the repre- 
sentative wishes to protect himself in such a case he must 
either get this indemnity or he must apply to have the estate 
administered by the Court and pay the legacies under order 
of the Court*. 

Even if the representative had no notice of such con- 
tingent liabilities he was liable if he originally had assets 
unless the creditors had either expressly authorised him to 
make the payments, or had so long delayed to press their 
claims that it was reasonable for the representative to think 
that they did not mean to insist upon them^ But the repre- 
sentative is now protected by 22, 23 Vict. c. 35, sec. 29, which 
provides that where an executor or administrator shall have 
given notices similar to those given by the Court in an ad- 
ministration action® for creditors to send in their claims 

* Re Leng, L. R. '95, i Ch. at pp. 655, 656. " Williams, Exors.^ p. 1202. 

* Infra, p. 222. * Williams, Exors.,, pp. 1 203-1 205. 

* Ibid. p. 1205 seqq. Smith v. Day^ 2 M. and W. 684. 

® As a general rule advertisements are inserted in a newspaper published 
in the locality .where the deceased resided and in one or two London daily 
papers two or three times at intervals of about a week. See Appendix II. f. 
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against the estate, the executor or administrator shall, at the 
expiration of the time fixed by the notices, be at liberty to 
distribute the assets among the persons entitled, without 
liability to those creditors who have not sent in their claims. 
The Statute, however, expressly provides that * nothing in 
the present Act contained shall prejudice the right of any 
creditor or claimant to follow the assets or any part thereof 
into the hands of the person or persons who may have 
received the same respectively,' i.e. the creditor can recover 
from the legatee the money or other property which he has 
thus obtained as his legacy. 

There are certain priorities among legacies which the re- 
presentative must observe. 

(i) So long as the specific fund lasts, the specific legatee 
must be paid in priority to all others \ 

(2) So long as the specific fund lasts from which a demon- 
strative legacy is to be paid, such legacy must be paid in 
priority to general legacies; it ranks in fact with specific 
legacies. If the specific fund has wholly or in part ceased to 
exist, the whole legacy or the amount by which it is in excess 
of the specific fund will still be paid ; but it will then rank 
either wholly, or to the extent to which the legacy is in excess 
of the specific fund, as a general legacy, and will be subject to 
the rules of abatement applying to them^ 

(3) General legacies will be paid last. If there are not 
enough assets left to pay them they must all abate rateably. 
As between them, however, certain rules of priority must be 
observed. Thus : — 

(a) Those given to persons who can be regarded as pur- 
chasers will be paid before others, e. g. a legacy given to a 
wife in consideration of her abandoning an existing claim to 
dower ^ 

(P) Legacies to which the testator has given priority \ 

^ Baker v. Farmer, L. R. 3 Ch. 537. a Sellon v. Wafts, 9 W. R. 847. 

• Burridge v. Bradyl, i P. Wms. 127. Cf. Re Greenwood, L. R. '92, 2 Ch. 
295. 
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(y) Legacies to volunteers. 

(vii) When all the debts and legacies have been paid, the 
representative must pay the residue either to the residuary 
legatee or devisee, or to the next of kin or heir-at-law, or to 
the representative himself, or to the Crown, according to the 
class of person entitled. 

Those entitled to the residue can insist that the repre- 
sentative shall, if possible, at or before the end of the first 
year after the testator's death, convert the assets into money, 
satisfy all the foregoing liabilities and hand over the residue 
to the person entitled. If this is not possible, owing to the 
circumstances of the estate, the rights of those entitled will be 
computed as from the end of the first year. Thus, a sum of 
money is left as a legacy in trust for A for life, and after his 
death to B ; the right of A will date from the end of the 
first year after the testator's death. His representative will 
be entitled to a year's interest, if A die two years after the 
testator's death, and before the estate is realized^. 

(rf) The order in which the assets are liable to the payment 
o/{i) debts J with the exception of mortgage debts; (ii) mortgage 
debts; and (iii) legacies, 

(i) The assets are liable for debts, other than mortgage 
debts, in the following order®: — 

(i) The general personal estate not specifically bequeathed 
nor exonerated, nor exempted from the payment of debts. 

(2) Real estates actually appropriated to (not merely 
charged with) the payment of debts. 

'The question whether the descended estate is liable before 
that devised (to pay debts) depends entirely upon this point, 
whether there is a specific gift of any part of the estate for 
the purpose of paying the debts, or whether it is only a 
general charge for that purpose*.' 

* The mere fact that the legacy is to a wife and that it is directed to be 
paid to her within three months of the death will not show that it is to have 
such priority, Re Schwedet's Estate^ L. R. '91, 3 Ch. 44. 

* Williams, Exors.^ p. 13 16. Supra, p. 149. 

* Williams, Exors., pp. 1591, 1592. * Manning v. Spooner^ 3 Ves. 117. 
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(3) Real estate descended whether acquired before or after 
the making of the will. 

(4) Real estate devised charged with the payment of debts. 

(5) General pecuniary legacies /ro rata^, 

(6) Specific legacies and devises of any sort. A devise of 
realty is, as we have seen, always specific I 

(7) Real and personal property over which the deceased 
has a general power of appointment which he has actually 
exercised by his will. 

If the power of appointment has never been exercised at 
all, the estate over which it existed can never be assets for 
the payment of debts. If it has been exercised, but imper- 
fectly, equity may supply the defect in favour of creditors. 
There must have been some intention to execute the power, 
manifested by some overt act, to make the estate assets*. 

(8) The widow's paraphernalia. 

These rules only apply as between the beneficiaries under 
the will. They cannot prevent a creditor from getting paid 
out of any assets from which he is entitled to be paid either 
at law or in equity*. They are not affected by the Land 
Transfer Act; for though, as we have seen, a creditor can 
bring an action at law and get paid from any estate (real or 
personal) which devolves on the representative*, section 2. 3, 
provides that * nothing herein contained shall alter or affect 
the order in which real and personal assets respectively are 
now applicable in or towards the payment of funeral and tes- 
tamentary expenses, debts or legacies, or the liability of real 
estate to be charged with the payment of legacies.' 

(ii) Mortgage debts. 

Formerly if a debt contracted by a testator was secured by 
a mortgage of real estate, this did not alter the common law 
rule that the personal estate was the primary fund for the 

^ Re Salt, L. R. '95, 2 Ch. 203— not following Re Bate, L. R. 43 C. D. 60a 
Cf. also Re Stokes, 67 L. T. N. S. 220. 

* Supra, p. 77. ® Hamtood v. Oglander, 8 Ves. 106. 

* Manning v. Spooner, 3 Ves. 117. * Supra, pp. 173, 174. 
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payment of debts; so that if the mortgagee got payment of 
his debt from the mortgaged estate, the heir or devisee of the 
equity of redemption could insist on being indemnified from 
such personal estate. His property had paid what the per- 
sonal estate was primarily liable to pay. The rule was 
otherwise if the property had come to the testator by pur- 
chase or descent charged with the mortgage. In that case 
the debt was regarded as attaching to the heir's or devisee's 
estate, and the estate alone was liable. This rule has been 
changed by Locke King's Acts : — 

(i) 17, 18 Vict. c. 113. This Statute applies to all per- 
sons dying after December 31, 1854. When any person dies 
seised of any estate in land or other hereditaments, which 
are charged with any sums of money by way of mortgage, 
the heir or devisee shall not be entitled to have the mort- 
gage debt satisfied out of the personalty, but the land charged 
shall be primarily liable, unless the deceased has by will or 
deed signified a contrary intent. The Act is not to affect the 
mortgagee's right to get payment out of the personalty. 

(2) 30, 31 Vict. c. 69. This Statute applies to all persons 
dying after December 31, 1887. A general direction that debts 
shall be paid out of personalty shall not be deemed to be 
an expression of a contrary intent within 17, 18 Vict. c. 113. 
The mortgage debt must be referred to expressly or by neces- 
sary implication. The word 'mortgage' is extended to a lien 
for unpaid purchase money on land or hereditaments pur- 
chased by a testator. 

(3) 40, 41 Vict c. 34. This Statute applies to all persons 
dying after December 31, 1877. The last two Statutes are 
extended to the estates of an intestate, and to lands or here- 
ditaments of any tenure. 

(iii) Legacies. 

The assets are liable to pay legacies under the following 
circumstances : — 

We have seen that all property, real and personal, is assets 
for the payment of debts. The creditor can obtain payment 
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of his debt from any assets so available, as he pleases, leaving 
those entitled to the assets to assert their claim as against the 
property more immediately liable, according to the foregoing 
rules, if property more remotely liable has been taken by the 
creditor. 

There are, however, differences between the assets which 
can be made available for the payment of legacies and the 
assets which can be made available for the payment of debts. 

(i) A testator may say that a legacy shall be paid from a 
specific fund alone or in priority to the general estate, but 
he cannot alter or regulate the paramount right of a creditor, 
given to him by law, to be paid out of the estate. 

(2) The Statutes which made real estate assets for the pay- 
ment of debts did not make it also assets for the payment of 
legacies. 

In considering the subject of what assets are liable to pay 
legacies we must deal with : (i) The general law; (2) The 
way in which that general law can be modified by express 
provisions in the will; (3) The effect of the Land Transfer 
Act on the existing law. 

1. The general law. 

The general law is that the personal estate is not merely 
the primary, but the only fund for the payment of legacies. 
* First, it is certain that in equity as well as at law the per- 
sonal estate is first liable ; and that the amount of the 
personal estate, whatever it may be, makes no difference 
in the case\' 

2. The way in which that general law can be modified by 
express provisions in the will. 

(i) If a testator sets apart a particular fund, whether of 
realty or personalty and directs that legacies shall be paid 
from it alone or primarily, the legacies will be payable from 
that fund either solely or primarily. * If the pecuniary legacy 
be not given generally, but is given only out of a particular 
fund, then the legatee can have recourse only to the particular 
^ BootU V. Blufid$ll, I Mer. 193, 220. Allan v. Gott, L. R. 7 Ch. 439. 
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fund; and in this respect there is an essential difference 
between debts and legacies \' Thus, where lands were devised 
charged with certain sums of money to be paid to children of 
the deceased, exclusively out of real estate, the land alone, 
and not the general personal estate, was held to be liable to 
pay them. 

(ii) If the testator merely charges legacies on his real 
estate he does not thereby exempt the personal estate from 
its primary liability to pay the legacies: the real estate is 
only liable in aid of the personalty. * I take it to be certain 
also that it is not enough for the testator to have charged his 
real estate with, or in any manner devoted it to, the payment 
of his debts ; that the rule of construction is such as aims 
at finding, not that the real estate is charged, but that the 
personal estate is discharged^.' * Which in substance comes 
to this, that the ontis probandi lies upon those who contend 
that the real estate is to be applied in exoneration of the 
personal estate, the rule of law'' prevailing unless a contrary 
course be directed by the will *.' 

(iii) Thus, if the testator wishes to render his real estate 
primarily liable he must not only charge his real estate with 
the payment of his legacies, but he must discharge his per- 
sonal estate from that liability. 'It was held that it was 
absolutely necessary, not only to have an expression of oner- 
ation of the real estate, but a sufficient expression of exoner- 
ation of the personal estate, either wholly or partially, before 
there could be any interference with the ordinary rule for the 
application of assets. At first it seems to have been thought 
that that was to be evidenced by actual expression of onera- 
tion and exoneration, but in a series of cases it was held that 
you might, in that case as in any other case, for this purpose 
as well as for other purposes, look at the whole contents of 
the willV 

^ Kirke v. Kirke^ 4 Russ. Rep. 435, 449. ^ Booth v. Blundell^ i Mer. 220. 

® i. e. That the personal estate is primarily liable. 

* Boughion v. Boughton^ i H. L. C. 406, 435. 

« AUan V. Gott, L. R. 7 Ch. at p. 442. Cf. BootU v. BlundeU, supra. 
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(iv) If a testator clearly throws his real and personal pro- 
perty into one mass and charges his legacies upon it, then, to 
the extent of the legacies so charged upon it, and to that 
extent alone \ the realty and personalty will be liable pari 
passu. This really follows from rule (i) above: *When a 
testator creates from real estate and personal estate a mixed 
and general fund, and directs the whole of that fund to be 
applied for certain stated purposes, he does in effect direct 
that the real and personal estates which have been con- 
verted into that fund shall answer the stated purposes . . . pro 
rata according to their respective values I' Thus, *if there 
is a general gift of legacies and the testator gives the rest and 
residue of his property real and personal, the legacies are to 
come out of the realty. It is considered that the whole is 
one mass ^' 

3. The effect of the Land Transfer Act on the existing 
law. 

The Land Transfer Act*, section 4. i, enacts that * the 
personal representatives of a deceased person may, in the 
absence of any express provision to the contrary contained 
in the will of such deceased person, with the consent of the 
person entitled to any legacy given by the deceased person 
or to a share in his residuary estate .... appropriate any 
part of the residuary estate of the deceased in or towards 
satisfaction of that legacy or share ' 

It would appear, therefore, that unless a contrary intention 
is expressed the realty will be charged with the payment of 
legacies*. But, as by section 3. 2, it is enacted 'nothing 
herein contained shall alter or affect the order in which real 
and personal assets respectively are now applicable in or 

^ ' The rule of rateable payment does not extend beyond the things which 
the testator has expressly directed to be paid out of the fund.* Elliott v. 
Dearsley, L. R. 16 C. D. 322, 329. 

^ Roberts v. Walker^ i Russ. and My. 752, 767. Cf. Simmons v. Rose, 
6D. M. G. 411. 

» Greville v. Browne^ 7 H. L. C. 689, 697. * 60, 61 VicL c. 65. 

* Robbins on the Land Transfer Act, pp. vii, 92, 93. 
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towards the payment of ... . legacies or the liability of real 
estate to be charged with the payment of legacies ' ; it is possible 
that realty will be charged with the payment of legacies, only 
in aid of personalty. 

Thus: — (i) If a contrary intent is expressed the old law 
will apply. 

(2) If it is not, the following will probably be held to be 
the new law : — (i) All property which devolves upon the re- 
presentative will be assets for the payment of legacies; (ii) 
The personal estate will be the primary fund for the payment 
of legacies ; (iii) Realty will only be charged with legacies in 
aid of personalty; (iv) The testator may as before make 
realty or any other fund primarily or solely liable to the 
payment of legacies; or he may throw his property into a 
mixed mass out of which legacies will be paid pari passu 
from the realty and personalty composing it. 

{e) Marshalling Assets, 

We have thus seen that certain funds are available for the 
payment of debts and legacies before certain other funds; 
and that formerly certain debts and legacies might be pay- 
able out of two or more of these funds, while other debts and 
legacies might be payable out of only one fund \ 

Occasion then arises for the marshalling of assets, i. e. for 
the due distribution of the assets in such a way that the fund 
primarily liable bears the burden, and in such a way that all 
the creditors and legatees shall so far as possible be paid. 
Thus it may be said that there are two reasons for the mar- 
shalling of assets : — 

(i) To secure that the fund primarily liable to the payment 
of debts and legacies shall bear the burden. If debts and 
legacies are paid out of funds only secondarily liable, those 
entitled to such funds can be indemnified from the funds 
primarily liable. 

(2) To secure that all debts and legacies shall be as far 
as possible paid. * It is a general principle of equity that if 

* Supra, pp. 192-195 and 203-209. 
'■•■-' p 
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a claimant has two funds to which he may resort, a person 
having an interest in one only, has a right to compel the 
former to resort to the other; if that is necessary for the 
satisfaction of both*.' We shall see that possibly — owing to 
the effect of the Land Transfer Act' — this reason for mar- 
shalling assets no longer exists. 

There were formerly five chief cases of the marshalling 
of assets : — (i) As between creditors by specialty and simple 
contract creditors ; (2) As between secured and unsecured credi- 
tors ; (3) As between legatees and creditors ; (4) As between 
legatees and legatees ; (5) In cases of charitable bequests. 

(i) As between creditors by specialty and simple contract 
creditors. 

Before the Acts'* which made real estate assets for the 
payment of simple contract debts, a specialty creditor might 
have got payment either from real or from personal estate. 
The simple contract creditor could only get payment from 
personal estate. If the specialty creditor took the personal 
estate for his debt, and left none or an insufficient quantity 
for the simple contract creditor, the simple contract creditor 
was allowed to get payment from the real estate to the 
extent to which the specialty creditor had got payment from 
the personal estate. 

(2) As between secured and unsecured creditors. 

The creditor whose debt is secured by a mortgage of realty 
can get payment from either the mortgaged estate or from the 
general personal estate. If he got paid from the personal 
estate, and not enough was left for the simple contract credi- 
tors, they could enforce their claims against the mortgaged 
estate to the extent to which the secured creditor had got 
payment from the personal estate *. 

But the first case of marshalling assets is now obsolete 
because both specialty creditors and simple contract creditors 
can get paid from either personalty or realty; and the im- 

1 Williams, Exors.^ p, 1585. * 60, 6l Vict a 65. 

» Supra, p. 194, * Aldrich v. Cooper^ 8 Ves. 381. 
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portance of the second case of marshalling of assets is much 
diminished from the same cause ; and, owing to Locke King's 
Acts\ the mortgaged property is the primary fund for the 
payment of the mortgaged debt. 

(3) As between legatees and creditors. 

A creditor can get paid either from real or personal estate; 
a legatee could get paid only from personal estate. Thus 
if a creditor exhausted all the personalty in payment of his 
debt and left none for the legatee, the legatee could get paid 
from the real estate descended to the extent to which the 
creditor had got paid from the personal estate. * In the cases 
of legatees against assets descended, a legatee has not so 
strong a claim to this species of equity as a creditor. But the 
mere bounty of the testator enables the legatee to call for this 
species of marshalling ; that if those creditors, having a right 
to go to the real estate descended, will go to the personal 
estate, the choice of the creditors shall not determine whether 
the legatee shall be paid or not^' If, on the other hand, the 
lands were devised, the general legatees could not get paid 
from the realty so devised because a devise of lands is always 
specific'; and specific legacies have priority to general lega- 
cies *. But if the legacy itself is specific, the devisee and the 
specific legatee contribute proportionately to the payment of 
debts '. 

(4) As between legatees and legatees. 

If one legacy were charged on real estate and another 
legacy is not so charged, and the first is paid from the per- 
sonal estate ; the second to that extent can stand in the place 
of the first, and get paid from the real estate so charged®. 

It is possible that these two cases (3 and 4) of marshalling 
assets will be modified by the Land Transfer Act. If all 
legacies (in the absence of a contrary intent) can be paid 
from real estate in the event of the insufficiency of the 

^ Supra, p. 205. 

a Aldn'ch V. Cooper, 8 Ves. 395. Cf. Re Salt, L. R. '95, 2 Ch. 203. 
* Supra, p. 77. * Supra, p. 202. 

« Re Saunders-Davies, L. R. 34 C. D. 482. « Williams, Exors., p. 159a 

P 2 
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personal estate \ it would seem to follow that no creditor 
or legatee can, by his election to have payment from one of 
two possible funds, disappoint another creditor or legatee. 
The only reason for the marshalling of assets will be the 
first stated above : — to secure that the fund primarily liable 
to the payment of debts and legacies shall bear the burden. 
For though creditors and legatees can get paid from any of 
the assets devolving on the representative, as between the 
beneficiaries, the old rules of priority are saved \ 

(5) In cases of bequests to a charity. 

We have seen that under the old law as to Mortmain and 
Charitable Uses land or impure personalty could not be left 
by will to a charity. Equity always declined to marshal 
assets in favour of a charity unless the testator directed this. 
But the rules as to this case of the marshalling of assets are 
obsolete owing to the provision of the Mortmain and Charit- 
able Uses Act, 1891 '. 

^ Supra, pp. 208, 209. 60, 61 Vict c. 65, § 4. I. 

* 60, 61 Vict c. 65, I 2. 3. » Supra, pp. 98, 99. 
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THE POWERS OF THE REPRESENTATIVE, AND THE 

CASES IN WHICH HE MAY BE HELD TO BE 

PERSONALLY LIABLE. 

It has been seen above that the personal representative 
takes all the real and personal estate of the deceased with 
the exception of lands of copyhold tenure and customary 
freeholds; that he must pay all the debts of the deceased; 
and that he is answerable for the greater part of those 
liabilities for which the deceased was answerable. In order 
that he may meet such liabilities he has powers commen- 
surate with his duties. He can realize the estate; and 
until he assent to any bequest or devise no legatee or 
devisee has a claim. 

The powers which belong to the representative by virtue 
of his office may be roughly said to be confined to the powers 
necessary for the realization and distribution of the estate, 
e. g. he may sell or pledge the estate and give a good title to 
the purchaser or pledgee. 

It is not, as a rule, necessary to the due realization or dis- 
tribution of an estate that the representative should incur 
fresh liabilities \ For this reason the general rule of law 
is that if an executor or administrator does incur such 

^ Gray v. Johnston^ L. R. 3 H. of L. i. Williams, Exors.^ pp. 803, 804. 
In Scott V. Tyler^ 2 Dick, at p. 725, Ld. Thurlow said, * It is of great con- 
sequence that no rules should be laid down here which may impede executors 
in their administration, or render their disposition of the testator's effects 
unsafe or uncertain to a purchaser. His title is complete by sale and delivery. 
What becomes of the price is no concern of the purchaser.* 
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liabilities he will not make the estate liable, but he will be 
himself personally liable. Any less stringent rule would be 
in fact dangerous. *To say/ said James, L.J., 'that an exe- 
cutrix can by borrowing money enable the person who has 
lent it to stand as a creditor upon the estate is a position 
supported by no authority and no principle. The contract is 
with the executrix; there is nO loan to the estate ; there is no 
credit given to the estate. The credit is given only to the 
person who borrows, though the money may be borrowed 
for the purposes of the estate \* Even if the executor has 
authority to incur such fresh liability, the rule still holds 
'that no contract can be made with an executor which will 
not charge him personally '.' But, as will be seen, he may be 
entitled to a right of indemnity over against the estate of the 
deceased. 

The subject falls, therefore, into the following divisions : — 
(i) The powers in the due exercise of which the representa- 
tive incurs no personal liability; (2) The powers in the 
exercise of which the representative incurs personal liabi- 
lity ; (3) Cases in which the act or default of the representa- 
tive exposes him to personal liability. 

I. The Powers in the due Exercise of which the 
Representative incurs no Personal Liability. 

These include most of the powers which are incident to the 
office of representative. The following is a summary of the 
more important: — 

(i) A power to sell or mortgage the estate. The repre- 
sentative is invested with an absolute power to sell or mort- 
gage the whole or any part of the testator's real* or personal 
estate *. He can give a purchaser for valuable consideration 
a title which will be good against all legatees, and against 
unpaid creditors, even though he misapply the proceeds, 
provided that the purchaser or mortgagee has no notice of 

1 Farhallv. Farhall^ L. R. 7 Ch. Ap. at p. 125. ^ Ibid. p. 128. 

» 60, 61 Vict c. 65. * Child v. ThorUy, L. R. 16 C D. 151. 



l^XECUTORS AND ADMINISTRATORS. 3X5 

any ground which renders it improper to deal in this way 
with the assets \ In the case of feal estate the assent of all 
the representatives is required for a sale or transfer ". 

(2) The power to reduce choses in action to possession. 

(3) The power of distraining for rent. 

(4) The power to assign leases and to underlease. 

In addition to the. power of sale and assignment possessed 
by the representative in the case of leases for chattel or free- 
hold interests, he has a further power in certain cases of 
granting an underlease. In the case of the Oceanic Steam 
Navigation Company v. Sutherberry^, Little, V.C, says *that 
an administrator, equally with other trustees to whom the 
sale of property is committed by law, to whom no express 
power of leasing has been given, must by law inferentially 
take some power of leasing, is I think manifest, because other- 
wise the property must remain unproductive to the c.q. 
trust till sale.' This power of leasing can only be exer- 
cised when it is beneficial to the estate ; moreover, as it is 
*an exceptional mode of dealing with the assets, those who 
accept a title in that way must take it subject to its being 
the best way of administering the assets \' 

These powers of assigning and underleasing may be ex- 
cluded by the terms of the lease under which the deceased 
held, e.g. if a condition in the lease prohibits the executors 
or administrators from assigning ^ 

(5) A power to give receipts. 

(6) A power to accept compositions. 

A large discretion is allowed to executors and adminis- 
trators by the Trustee Act, 1893®, which provides that they 

^ Graham v. Druntntond^ L. R. '96, i Ch. 968, 974. 

* 60,61 Vict c. 65, § 2. 2. 

® L. R. 16 C. D. at p. 239 ; § 2. 2 of the Land Transfer Act. These principles 
must be taken to apply to freehold as well as to leasehold interests. Keating 
V. Keating^ i L. and G. 133. 

* Jessel, M.R., Oceanic Steam Navigation Co, v. Sutherberry^ L. R. 16 C. D. 
at p. 243. ** 2 T. R. 425 ; i Ves. 294. 

* §§ 21. 2, and 50. As to the effect of these sections see Underbill on 
Trusts (ed. 1894), pp. 438-'4io- 
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may accept any composition or security, real or personal/ 
for any debt, or for any property, real or personal, claimed ; 
and that they may allow time for the payment of any debt, 
and may compromise, compound, abandon, submit to arbi- 
tration, or otherwise settle any debt, account, claim or thing 
whatever relating to the testator's or intestate's estate ; and 
for any of these purposes may enter into, give, execute, and 
do such agreements, instruments, composition, arrangement, 
releases, and other things as to them seem expedient, without 
being responsible for any loss occasioned by any act or thing 
done by them in good faith. 

(7) A power to make payments. 

The Trustee Act, 1893 \ enacts that an executor or ad- 
ministrator may pay or allow any debt or claim on any 
evidence that he thinks sufficient. 

(8) A power to sue on the executory contracts made by the 
deceased. 

2. The Powers in the Exercise of which the 
Representative incurs Personal Liability. 

{a) Powers given to the representative by law. 

(i) Funeral expenses ^ 

The representative is under a duty to bury the deceased. 
He is, therefore, allowed to incur expenses in and about the 
funeral suitable to the position and fortune of the deceased. 
The position and rank of the deceased may be taken into 
account as the executor is obliged to bury the testator before 
he can know whether his assets will suffice to pay his debts •. 

(2) Testamentary expenses. 

These include the costs of the representative in taking out 
probate or in getting administration; the costs of all pro- 
ceedings necessary to the due administration and winding up 
of the estate*; and any expenses incidental to these pro- 
ceedings, e. g. his own out-of-pocket expenses, and the pay- 

^ I 21. I. ^ Williams, Exors., p. 835 seqq. ' Stag v. Punter^ 3 Atk. 119. 
* Hill V. Spurgeon, L. R. 29 C. D. 348 ; Sharp v. Lush, L. R. lo C. D. 468. 
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ment of solicitors, counsel, or stock-brokers \ They do not 
include any allowance to the representative for his time or 
trouble on the well known principle of equity that a person 
in the position of a trustee cannot make his office the occasion 
of any profit to himself. 

The representative is personally liable for the expenses so 
incurred \ But as the law casts on him a duty to incur such 
liability, the law gives him a right of indemnity as against the 
estate in priority not only to the claims of legatees, but also 
to the claims of creditors. It does not appear to be settled 
whether, if there were no assets, i. e. if there were no estate 
from which indemnity could be got, the representative would 
be personally liable to pay the debt from his own money ^ 
{b) Powers conferred on the representative by the testator, 
A testator may by his will enlarge the powers given to the 
representative by law authorizing him, e.g. to defer the final 
distribution of the estate, or to act in any way regarding the 
administration of the estate that may seem good to the 
testator. Powers so given, provided that they do not offend 
against any rule of law, e.g. the rule against perpetuities, 
will be valid as between the representative and the bene- 
ficiaries who have not received their shares of the estate. 
They cannot affect the rights of the creditors to get payment 
from the estate, nor the rights of any legatees whom the 
representative may have paid*. If, therefore, the exercise of 
such powers involves a dealing with the estate inconsistent 
with the paramount right of creditors, such creditors must 
assent to their exercise. In this respect it will be observed, 
the exercise of the powers conferred on the representative by 
the testator differs from the exercise of the powers conferred 
on the representative by law. The representative's right of 
indemnity is in the former case much more restricted ; for it 
exists not against the whole estate, but only, at the most, 
against so much of the estate as is left after payment of those 

^ Speight V. Gauntf L. R. 9 A. C. I, 4. * Comer v. Shew^ 3 M. and W. 350. 
• Williams, Exors.t p. 1681. * Ex parte Garland^ 10 Ves. 110. 
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creditors who have not assented to the exercise of these 
powers, and of those legatees to whom the representative 
has actually paid their legacies. 

Thus, in Dowse v. Gorton\ a testator was carrying on cer- 
tain businesses. By his will he appointed the respondents his 
executors, and empowered them to continue any business in 
which he might be engaged at his death. The creditors of these 
businesses assented to the executors carrying them on. In 
1887 the executors were unable to continue the businesses. 
The creditors — the plaintiffs — applied to have the estate ad- 
ministered in order to obtain payment. It was held by the 
Court of Appeal that the executors, and therefore the creditors 
of the executors, were only entitled to an indemnity out of the 
estate acquired by carrying on the trade after the death of the 
testator ; while the creditors of the testator were entitled to 
be paid out of the property left by the testator. It was held 
by the House of Lords that the original creditors of the testa- 
tor had assented to the carrying on of the businesses by the 
executors, and that, because of that assent, they stood on the 
same footing as the creditors of the executors. The exe- 
cutors having properly carried on the businesses were entitled 
to be indemnified out of the whole estate because both classes 
of creditors stood in the same position. 

It is impossible to treat in detail of the infinite variety of 
powers which a testator may give to the representative. The 
express power to carry on the testator's trade may be taken 
as a good example of the consequences to the representative, 
the creditors of the deceased, and the estate, of the exercise 
of these powers. 

The representative, as has been said, has power by law to 
realize the testator's assets. If he does anything more — if 
he incurs fresh liabilities — he is acting beyond the powers 
which are given to him by law. Thus an executor not only 
has power — he is even obliged by law to carry on the testa- 
tor's business for the purpose of adequately winding it up. 
1 L. R. '91, A. C. 190. 
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'There are many cases/ says Williams \ 'when executors 
not only may, but are bound to continue the business to a 
certain extent ; thus, if a party contracts for himself and his 
executors to build a house, and dies, the executors must go 
on, or they will be liable in damages for not completing the 
work. . . . So, if the deceased died possessed of a manu- 
factory, his executors, it would seem, would be justified in 
continuing the work for a reasonable time, if this should be 
requisite for the purpose of selling the machinery and pre- 
mises to advantage ; and they will not, at least in equity, be 
charged with any loss sustained in employing the assets in so 
continuing the trade, if they act bona fide and according to 
the best of their judgment/ But, if he does more, the repre- 
sentative will be personally liable for all debts which are so 
incurred in carrying on the trade ; while he will be liable to 
hand over any profits he makes to the testator's estate. If 
the representative has been specially authorized to carry on 
the trade he will none the less be personally liable ; but he 
will be in a more favourable position for this reason, that in 
so far as he has faithfully followed the special power so 
given to him, he will be entitled to be indemnified from the 
estate left after the testator's debts have been paid, and after 
any legacies he has chosen to assent to have been paid, for 
all liabilities which he may have incurred in carrying on the 
business. 

Thus a testator dies leaving an estate worth ;;^io,ooo. He 
authorizes his executors to carry on his trade and to embark 
in it ;^S,ooo. The executors will be personally liable for the 
trade debts as if they had not been authorized to carry on the 
trade. But they will be entitled to indemnify themselves for 
any losses they have incurred in properly carrying on the 
trade to the extent of the ;£5,ooo. The reason of the rule is 
explained by Lord Eldon in ex parte Garland^, He admits 
that it is a rule which presses hardly on the executor, as he 

^ Exors., pp. 1689, 1690. 

* 10 Ves. iia Ct Labouchere v. Tupper, 11 Moore, P. C 198. 
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is in any event personally responsible to the creditors of the 
business to the extent of the whole of his property. At the 
same time no executor need place himself in such a situation 
unless he pleases ; and the inconvenience of any other rule 
would be great ; for no legatee could hold his property 
securely, if the executor, when he was given a power to trade, 
could render the estate liable. In that case every legatee 
would hold his legacy subject entirely to the uncertainties of 
a business which he could not control ; for if the estate were 
liable he would be obliged to refund to the extent to which he 
had benefited from the estate. 

It may be thought that if the executors have properly 
carried on the business, and are therefore entitled to be in- 
demnified from the estate for any losses they may have 
incurred, this is much the same thing as saying that they 
can make the estate liable. This may sometimes be prac- 
tically so ; if the executors are so entitled to an indemnity 
the creditors can stand in their place and so get paid out of 
the estate. But the principle is different, and the practical 
result may be different. For, (i) If they could make the 
estate liable the whole estate would be liable as for the 
testator's debt; and legatees who had been paid would be 
obliged to refund; (2) The executor's right is a personal 
right of indemnity. The creditor's right is a right to take 
advantage of this personal right of indemnity where it exists. 
That right of indemnity only exists if the executor has duly 
exercised his power. If he has committed wrongs which 
have caused loss to the estate he cannot claim to be in- 
demnified till he has made those wrongs good: and if he 
cannot claim an indemnity the creditors can claim none — for 
their right is merely to use the executor's right of indemnity, 
which, in the case put, does not exist \ 

We may thus sum up the position of the executor who 
carries on the testator's trade : — 

(i) The debts he incurs are his debts. 

^ ReJohnsoHf Shearman v. Robinsott, L..R. 15 C. D. 548. 
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(2) The profits he makes belong to the estate. But — 

(3) If he Jias duly carried on the trade according to the 
power given to him, and has in other respects duly adminis- 
tered the estate, he will he entitled to an indemnity as against 
the estate for losses incurred. Such right takes priority to 
the claims of new creditors, and to those of the deceased's 
creditors who have assented to thie exercise of the power. 

(4) When, and only when, he is thus entitled to an in- 
demnity, the creditors can stand in his place, and, to the 
extent of his right of indemnity, enforce their claims against 
the estate. 

3. Cases in which the Act or Default of the 

Representative exposes him to Personal 

Liability. 

(i) The representative may contract expressly to pay any 
debt of the deceased. In this case the contract must by the 
Statute of Frauds ^ be in writing, and must in other respects 
comply with the requisites of valid contract, e. g. there must 
be a sufficient consideration. 

(2) The representative may make himself liable by 'ad- 
mitting assets.' 

If the representative admits that he has assets sufficient to 
pay a debt or a legacy ; or if it appears that he has had at 
some time assets which would have been available to pay 
a debt or a legacy had he not misapplied them ; the repre- 
sentative will be personally liable to pay the debt or legacy 
from his own monies. Thus, in Billing v. Brogden^ the 
executors, instead of paying to the legatees their legacies, 
paid interest on the legacies. It was subsequently discovered 
that the estate was not sufficient to pay the legacies. It was 
held that the legatees could make the executors personally 
liable for the full amount of the legacies. 'They had ad- 
mitted assets. It cannot be contended that with the know- 
ledge they must have possessed of the testator's affairs, 
^ 29 Car. II, c. 3, § 4. * L. R. 38 C. D. 546, 569. 
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the payment of interest by them during these five years, 
which they paid in order to prevent the money* being called 
for at once, was not an admission of assets.' 

(3) The representative may make himself liable for a devas- 
tavit \ 

* This is a mismanagement of the estate and effects of the 
deceased, in squandering and misapplying the assets contrary 
to the duty imposed upon him, for which he shall answer out 
of his own pocket, so far as he had, or might have had, assets 
of the deceased ^ '. 

Thus the representative may be personally liable for a 
devastavit (i) by doing wrongful acts, e.g. if he pays his own 
debt with the deceased's money; or (2) by neglecting his 
duties, e.g. if he pays debts out of their legal order", or if he 
pays legacies when there is not enough to pay debts, or if 
he allows the estate to remain in an improper state of invest- 
ment. 

The rule at law was that the representative was in all cases 
liable personally for loss of the assets if once they had come 
to his hands. The rule in equity (which has prevailed in all 
cases since the Judicature Act) is that the representative is in 
this respect in the position of a gratuitous bailee ; if he lose 
the property through no fault of his own he is not liable *. 

If one of two representatives is guilty of a devastavit in 
which the other did not participate, only the guilty person 
will be held liable. But if he either by his act or neglect 
helped to make the devastavit possible both will be jointly 
and severally liable, e. g. if one assents to his co-representative 
retaining the property, and the co-representative subsequently 

^ He is then said to be liable as for his wilful default. For pleadings in 
an action in which it is sought to make the representative so liable, see 
Appendix II. b. 2 ; and for the judgment, Appendix II. c. 2. 

* Williams, Exors., p. 1690. 

® It is otherwise if he pays a creditor of a lower degree without notice of 
the existence of a creditor of a higher degree ; or if being himself the creditor 
of a lower degree, without notice of a creditor of a higher degree, he retains 
his debt. ^Re Fludyer, L. R. '98, 2 Ch. 562. 

* Job w.Job, L. R. 6 C D. 562. 
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misapplies it ; for it is owing to such assent that the property 
was lost \ 

A representative cannot as a rule delegate his duties to 
any third person. In some cases, however, he may do so. 
' I think,' said Lord Halsbury, * it is quite clear that a trustee 
is entitled to rely upon skilled persons in matters in which he 
cannot be expected to be experienced *.' That is where there 
is a * moral necessity from the usages of mankind '.' Thus he 
must employ solicitors to conduct a law suit, or stock-brokers 
to sell stock. In such cases he will not, in the absence of 
fraud, or negligence in the choice of his agents, be liable, if 
by the acts of these agents loss is caused to the estate *. 

^ Clough V. Bond, 3 Myl. and Craig. 490; Booth v. Booth, I Beav. 125. 

* Learoyd v. IVht'teUy, L. R 12 A. C 727, 731. 
' Ld, Hardwick, ex parte Belchier, Amb. 218. 

* Speight V. Gaunt, L. R. 9 A. C. I, 4. 



VI. 

THE PRIVILEGES OF THE REPRESENTATIVE. 

I. The Right of Preference. 

We have seen that the representative must pay the debts of 
the deceased of which he has notice ^ in a certain order, and 
that neglect to do so may render him liable to a devastavit 
As between creditors of an equal degree he may prefer one 
before the other, e. g. he might pay one specialty creditor in 
full, and leave the other specialty creditors unpaid ; or one 
simple contract creditor, and leave the other simple contract 
creditors unpaid. 

This right of preference is not indefeasible, and a creditor 
who sues and obtains judgment for his debt precludes the 
representative from exercising this right as against him. 
Similarly, if a creditor, suing on behalf of himself and all 
other creditors, gets judgment in the Chancery Division for 
the administration of the estate the representative can no 
longer exercise the right 

Formerly, merely beginning an action at law destroyed the 
right, though the beginning of a suit in equity did not. The 
Judicature Act, however, provides that the rules of equity, 
shall, when they conflict with the rules of common law, 
prevail. Thus in either case the action must now not only be 
begun but judgment must be got in order to defeat this right*. 

2. The Right of Retainer. 
The representative has the right of retaining legal assets in 

^ In the case of debts of record notice is presumed. Uttkton v. Hibbins^ 
I Cro. Eliz. 793. 2 Vibart v. Coles, L. R. 24 Q. B. D. 364. 
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payment of a debt due to himself as against creditors of an 
equal degree. 

The right is analogous to the right of preference ; but it 
differs from it in the following respects: 

(a) The right applies only to legal and not to equitable 
assets. Courts of Equity always refused to extend the right ; 
and acting on the principle that equality is equity, they only 
allow the representative to pay himself pan passu with other 
creditors out of equitable assets. Where the right exists at 
law they will not defeat it — thus, the Court refused to appoint 
a receiver when the application was made solely with the 
view of depriving the representative of his right of retainer. 
It would appear that, as the effect of the Land Transfer Act 
is to render all the property of the deceased legal assets, the 
representative's right of retainer will be extended. 

(b) The right is not affected by a creditor obtaining judg- 
ment for an account ; and the representative is even entitled 
to retain out of assets which do not come into his hands until 
after judgment. If, however, a receiver is appointed the right 
of retainer is destroyed. In Re Jones^ Calver v. Laxton^^ 
Kay, J., thus explains this difference : * When the assets are 
paid into Court, there being no receiver, that is done with the 
assent of the executor, and it is the same for this purpose as 
if they had passed through his hands ; but when a receiver is 
appointed, a debtor to the estate may pay his money direct to 
the receiver and obtain a good discharge, so that the appoint- 
ment of a receiver prevents the money actually or theore- 
tically coming to the executor's hands ; and without possession 
there can be no retainer.* 

As the representative can pay, so he can retain a debt 
barred by the Statute of Limitations '\ 
When an estate is wound up in bankruptcy the right of 

^ L. R. 31 C. D. 440, 444. 

^ It is otherwise in the case of the Statute of Frauds, Re Rownson^ Field 
V. White^ L. R 29 C. D. 358; and if the debt is judically declared to be Statute 
barred, Re Midgley^ L. R. '93, 3 Ch. 282. 

Q 
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retainer is destroyed. The Judicature Act, 1875, sec. 10, pro- 
vides that when an estate is wound up as insolvent in 
Chancery, the rules obtaining in bankruptcy shall as to cer- 
tain matters be applied. It has been held that this section 
does not affect the right of retainer \ 

There have been several theories as to the origin of this 
right. 

(i) That it is merely a corollary to the right of preference. 
In Talbot v. Frere *, Jessel, M.R., said: 'There is a right given 
by law to the executor — that right is a positive preference 
given to him over all creditors of equal degree, and his re- 
tainer is a mere exercise of that preference, when you examine 
it, in his own favour.' 

(2) The difference above-mentioned of the effect of a judg- 
ment upon these rights of preference and retainer has led 
some to think that the one cannot be a corollary of the other; 
perhaps the most generally received theory is that set forth 
by Cotton, L.J., in Davidson v. Illidge^^ *It was a right 
given for this reason ; when the creditor was also executor 
he could not sue himself. Any other creditor by suing the 
executor might get a priority by judgment obtained, and the 
executor,'not being able to sue himself, was allowed as against 
the other creditors to retain.' 

It might, however, be said in support of the first theory 
that an executor who exercises the preference in his own 
favour is practically in the position of a creditor who has got 
judgment On either view it is an illustration of the maxim 
* in aequali jure potior est conditio possidentis.' 

3. The Right of Indemnity. 

We have seen that a representative who acts in accordance 
with the powers conferred upon him by law by virtue of his 
office has a right to be indemnified out of all the assets ; 
while if he acts in accordance with the powers specially 

1 Ue V. Nuttal, supra» p. 199. ^ L. R. 9 C D. 568, 574. 

» L. R. 27 C. D. 478, 481. 
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conferred on him by the will he has a right of indemnity, 
either out of all the assets, or out of all the assets which 
remain after the debts have been paid, according as the 
creditors have, or have not, assented to the exercise of such 
powers. 

The Trustee Act, 1893 *, now enacts this. The representa- 
tive can reimburse himself, or pay or discharge out of the 
trust property all expenses incurred in or about the execution 
of his trusts or powers. 

' §24. 
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INTRODUCTORY. 

We have seen that three separate Courts have had con- 
current jurisdiction over different parts of the law of 
succession. Those three Courts were (i) the Common 
Law Courts, (2) Courts of Equity, (3) the Ecclesiastical 
Courts — the place of which was taken in 1857 by the Court 
of Probate \ 

By the Judicature Acts the powers formerly exercised by 
all these Courts are given to the High Court; and these 
powers can be exercised by any Judge of the High Court. 
But for the convenience of business, matters formerly dealt 
with by the Common Law Courts are now assigned to the 
Queen's Bench Division ; matters formerly dealt with by the 
Courts of Equity are now assigned to the Chancery Division ; 
and matters formerly dealt with by the Court of Probate 
are now assigned to the Probate Divorce and Admiralty 
Division *. 

The jurisdiction exercised by the Courts of Common Law 
does not present any feature peculiar to the law of succes- 
sion. In cases e. g. in which an executor or administrator is 

* Supra, pp. I, 2. 

* Pinney v. Hunt, L. R. 6 C. D. 98 ; Priestman v. Thomas, L. R. 9 P. D. 
76 and 210. 
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personally liable he can be sued by an ordinary action in the 
Queen's Bench Division, the procedure in which is the same 
as that m any ordinary common law action on contract or 
tort. 

But the jurisdiction exercised by the Probate Division and 
by the Chancery Division does present some features peculiar 
to the law of succession. It is with the procedure exercised 
by these two divisions that this part deals. 

The Probate Division is the Court which deals exclusively 
with the grant and revocation of probate and letters of 
administration; for the Judicature Act of 1873 assigned to 
that division all the causes and matters which, before the 
passing of the Act, were within the exclusive jurisdiction of 
the Court of Probate. It had been enacted by the Court of 
Probate Act, 1857, that all the voluntary and contentious 
jurisdiction in relation to the granting and revoking of 
probates of wills and letters of administration, which was 
previously vested in any Court or person in England, to- 
gether with full authority to hear and determine all questions 
relating to matters and causes testamentary, should be vested 
in Her Majesty; and that the exercise of such jurisdiction 
should be given to the Court of Probated All the powers 
which had previously been enjoyed by the prerogative Court 
within the Province of Canterbury were given to the same 
Court; but suits for legacies and suits for the distribution 
of residue were excepted *. The Court of Chancery had long 
possessed practically the sole jurisdiction over these; this 
jurisdiction was therefore formally taken away from the 
Court of Probate. 

The jurisdiction of the Ecclesiastical Courts and therefore 
of the Court of Probate did not extend to real estate', except 
in the case provided for by 20, 21 Vict. cap. 71, sees. 61-64. 
That Act dealt with the case of a will which disposed of 
realty and personalty. It provided that all persons interested 
in the realty affected by the will should be cited in pro- 
' § 4. ' § 23. ' Supra, p. 13. 
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ceedings instituted to prove the will in solemn form, or to 
revoke the will, and that if they were so cited the decree of 
the Court of Probate should bind them. 

It has now been provided by the Land Transfer Act, 1897^ 
that *all enactments and rules of law relating to the effect of 
probate or letters of administration as respect chattels real 
and as respect the dealings with chattels real before probate 
or administration .... shall apply to real estate so 
far as the same are applicable, as if that real estate were a 
chattel real vesting in them or him' (i.e. the executor or 
administrator). 

The Chancery Division on the other hand deals with the 
construction of the will, the ascertainment of the beneficiaries 
under the will or on intestacy, and generally with all matters 
relating to the due administration of the estate. Thus, if 
there is any dispute as to the proper way of administering 
the estate, or if the probability that disputes may arise 
renders it advisable for the executor or administrator to rid 
himself of the responsibility attending the administration, 
recourse is had to the Chancery Division. 

The case of Allen v. McPherson ^ illustrates the difference 
between the jurisdictions exercised by these two divisions of 
the High Court. 

The Probate Division alone decides the question of the 
validity or non-validity of a will ; thus, so long as the probate 
of a will stands, an application cannot be made to the Chan- 
cery Division to make a legatee under the will a trustee for 
the next of kin on the ground that the will was obtained by 
fraud and therefore void ; because that would be to give to 
the Chancery Division a jurisdiction over probate which it 
will not exercise. Were it otherwise, the Chancery Division 
would have power to assert that which the Probate Division 
in the proper exercise of its jurisdiction had denied. So 
conversely the Chancery Division will not declare the next 
of kin trustees for the legatees under a will of which the 
^ 60, 61 Vict, c 65, § 2, 2. 2 , H. L. C. 191. 
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Probate Division has refused probate. James, L.J., clearly 
explained this ' : ' The doctrine laid down was in substance 
this — a will obtained by fraud is not the will of the testator. 
A probate which is not recalled is conclusive evidence in all 
other Courts that the will is his will. Therefore no other 
Court can listen to the all^ation that the will was obtained 
by fraud.' 

The Chancery Division alone decides the question of what 
the will, when proved, means. Thus the legatees might be 
declared trustees for the next of kin where it is sought to 
have such a trust on the construction of the will itself. Lord 
Campbell, in the case above cited*, says, *I take this dis- 
tinction ; where the Ecclesiastical Court cannot do justice by 
the powers belonging to it, probate must be granted; it is 
not a Court of construction, and it must confine itself within 
its own limits; in certain cases it must grant probate, and 
refer the parties for justice to a Court of Equity ; but if the 
Ecclesiastical Court in any particular case can do ample 
justice by granting or refusing a probate, then, after the 
decree of the Ecclesiastical Court, there is no remedy in the 
Court of Chancery.' It is one thing to upset a decision of 
the Probate Division ; it is another to elucidate its meaning 
by interpreting a will of which a grant of probate has been 
obtained. 

^ Meluish v. Milton, L. R. 3 C. D. 27, 33. 
* Allen V. McPhersoHf at p. 237. 



I. 



THE JURISDICTION AND PROCEDURE OF THE 
PROBATE DIVISION. 

The business of the Probate Division is divided into two 
heads: (i) Non-contentious business, (2) Contentious business. 

I. Non-contentious Business. 

This is defined by section 2 of the Court of Probate Act to 
be 'the business of obtaining probate and administration 
where there is no contention as to the right thereto, including 
the passing of probates and administrations through the 
Court of Probate in contentious cases when the contest is 
terminated, and all business of a non-contentious nature to 
be taken in the Court in matters of testacy and intestacy, 
not being proceedings in any suit, and also the business of 
lodging caveats against the grant of probate or adminis- 
tration.* 

Under this head, therefore, will be considered: {a) Probate 
in common form ; {b) Grants of administration ; (c) Revoca- 
tion of such grants of probate or administration ; (d) Caveats. 

(a) Probate in common form. 

Before an executor can administer the estate he must get 
the will under which he claims to act recognised as the last 
will of the deceased. This process is called proving, or 
getting probate of the will. *The probate' of the will is the 
name given to a piece of parchment upon which is impressed 
the seal of the Probate Division \ It is thereon stated that 

^ App. I. A. 
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the will of the deceased was proved and registered, and that 
the administration of the estate was granted to the executor 
who had sworn well and faithfully to administer the same. 

The only persons who can take probate of the will are the 
executors. If there are none, administration with the will 
annexed is taken. 

After seven days have elapsed from the death of a testator 
the executor can obtain probate of the will. If he interferes 
in any way with the administration of the estate he is bound 
to take probate within six months of the testator's death, or 
within two months after the determination of an action about 
the will, under a penalty of ;£ioo and 10 per cent, extra 
probate duty\ Unless probate is taken out within three 
years it will not be granted unless the reason for the delay 
is certified by the registrar. 

In order to obtain probate the executor must make (i) an 
affidavit ' in which he states that he believes that the . paper 
propounded as the will is the last will and testament of the 
deceased, that he is the executor, that he will faithfully ad- 
minister, and render an account and inventory when required 
to do so, that the testator died on such a day and that the 
value of the estate does not exceed such an amount ; (2) an 
affidavit as to the value of the estate in the form prescribed 
by the Commissioners of Inland Revenue duly stamped to 
the value of the duty payable. 

If the attestation clause declares that the formalities re- 
quired by the Wills Act have been complied with, this affidavit 
of the executor is sufficient ; and probate is forthwith granted 
to the executor. But if the attestation clause does not con- 
tain this declaration then one at least of the witnesses to the 
will must give evidence that the statutory requirements have 
been observed ; or other evidence to that effect must be pro- 
duced'. In all cases probate can be taken out at the 
Principal Registry of the Probate Division of the High 
Court. But if the deceased had a fixed abode in the district 

1 55 Geo. Ill, cap. 184, § 37. ^ App. I. b. » Supra, p. 42. 
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of a District Registry created by the Court of Probate Act, 
1857, probate in common form may be granted by the Dis- 
trict Registrar of that District Registry. 

The probate so obtained authorises the executor to perform 
all the functions of his office. It is accepted in all the Courts 
as conclusive evidence of the executor's title and of the 
validity and contents of the will. But it is liable to be 
revoked ; for the grant of probate in common form is a minis- 
terial act merely — not a judgment of the Court in favour of 
the will. At any time within thirty years from the grant of 
probate in common form, the executor may be called upon 
to prove the will in solemn form; provided that the party 
calling upon the executor to prove in solemn form has not 
been guilty of unreasonable delay. Thus, whenever it is 
likely that there will be a dispute as to the will, it is advis- 
able for the executor to prove in solemn form. To prevent 
hardship, however, to any one dealing with the executor on 
the faith of a grant of probate in common form, it has been 
provided that anyone so dealing with an executor who has 
obtained such a grant shall not be prejudiced by its revo- 
cation. 

{b) Grants of administration, 

A grant of administration is a license given by the Probate 
Division of the High Court to the person named in the grant 
to administer the estate \ 

The various titles under which grants of administration can 
be claimed, and the forms which those grants may take, have 
already been mentioned ^ 

No letters of administration can be granted until fourteen 
days have elapsed from the death, except by direction of the 
judge or by order of two of the registrars. If a grant is ap- 
plied for after three years from the death, the cause of the 
delay must be explained. 

The person applying for a grant of administration must — 

(i) Make an affidavit^, stating his interest, that he will 
^ App. I. c. ^ Supra, pp. 166-172. » App. I. d. 
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faithfully administer, that he will render an account and 
inventory if required, that the testator died on such a day, 
and that the estate does not exceed so much. 

If the interest of some other person is prior to that of the 
person applying for the grant, such other person must have 
renounced * his right ; or he must have been cited by sum- 
mons to appear and either accept the grant or renounce. In 
cases where there is a will, the executor of which has neither 
renounced nor taken probate, the will must have been de- 
posited at the registry before this summons can issue. The 
Court has power in a summary way to order any person 
to produce such a will, or to interrogate any person if there 
are reasonable grounds for believing that he has knowledge 
of such a will '\ 

(2) He must make an affidavit, as in the case of grants of 
probate in common form, as to the value of the estate for the 
Commissioners of Inland Revenue. 

(3) He must give a bond ' conditioned for the duly collect- 
ing, getting in, and administering of the personal estate of the 
deceased. 

The bond enures for the benefit of the Judge of the Probate 
Division for the time being ; and if the condition of the bond 
be broken, the Court may, on motion or petition, assign the 
benefit of the bond to a trustee for those interested *. 

The penalty of the bond is double the amount at which the 
estate is sworn, unless the amount is reduced by the Court or 
by a District Registrar. 

If the Court or a District Registrar so direct one or more 
sureties must join in the bond. It is not as a rule necessary 
for the sureties to justify. In four cases special rules provide 
that sureties shall justify, (i) Where a grant is made on the 
default in appearance of a person who has been cited, but 
who has not been served personally with the citation, (ii) 
Where a person takes letters of administration for the use 

^ App. I. F. * Court of Probate Act (1857), § 26. » App. I. e, 

* Court of Probate Act (1857), § 81. 
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and benefit of a lunatic, unless the grant is made to the com- 
mittee of a lunatic appointed by the Court, (iii) Where a 
person is appointed administrator pendente lite, (iv) Where 
the death of the person for the administration of whose estate 
the grant is made is only presumed e.g. on the ground that 
the person has not been heard of for seven years. 

As in the case of a grant of probate in common form the 
grant of administration can be made either at the Principal 
Registry or at a District Registry. 

The effect of a grant of administration is similar to that of a 
grant of probate in common form. 

(c) Revocation of such grants oj probate or administration. 

The Court or the Registrar of the Principal Registry can 
revoke or alter such grants of probate or administration upon 
good cause being shown. This power will be exercised in 
cases where the grant has been made upon a false suggestion 
made with or without fraud, e. g. if a grant of administration 
has been made on the supposition that the deceased died 
intestate, and a will is subsequently discovered ; or in cases 
where, although the grant has been properly obtained, sub- 
sequent events (e.g. the death or lunacy of the grantee) have 
rendered it useless, and its existence prevents the issue of 
a fresh grant. 

When the grantee consents to the revocation, he makes an 
affidavit setting forth the reason why revocation is desired, 
and asking for the grant to be revoked. The Registrar there- 
upon revokes the grant. 

If the grantee does not consent, an action must be brought 
for the revocation, i.e. contentious proceedings must be re- 
sorted to. 

(rf) Caveats, 

It is not necessary for a person who wishes to prevent the 
issue of a grant of probate, or a grant of administration, or 
who wishes to compel the executor to prove in solemn form, 
to wait till probate is granted in common form or a grant of 
administration made, and then apply for its revocation. He 
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may prevent the issue of a grant of probate in common form 
or of a grant of administration by entering a 'caveat^' at the 
Principal or District Registry against the issue of the grant 

This caveat remains in force for six months. At the end of 
this time it can be renewed; and so long as it remains in force 
the person against whom it is entered cannot obtain a grant 

In many cases the caveat is entered merely to give the 
caveator time to see whether it is any use contesting the 
grant ; and should he find that it is not, he will allow the 
caveat to expire. 

If the caveat is not allowed to expire the person against 
whom it is entered must get it 'subducted/ i.e. withdrawn, 
before he can obtain a grant. 

In order to do this he must take out, at the Principal Re- 
gistry, a summons called a * warning,* stating the name and 
interest of the party on whose behalf it is issued, and giving 
an address for the service of any further proceedings within 
three miles of the General Post Office. If no appearance is 
entered to the warning within six days the grant is made. 

If an appearance is entered, the person who desires a grant 
takes contentious proceedings to obtain it. 

2. Contentious Business. 

The contentious business of the Probate Division takes 
three forms : — {a) Probate in solemn form ; (b) Interest 
causes ; {c) Actions to revoke grants of probate or adminis- 
tration. 

{a) Probate in solemn form. 

Probate in solemn form is obtained by bringing an action 
to establish the will. The executor issues a writ ; the writ is 
followed by a statement of claim propounding the will, and 
claiming to have probate granted in solemn form of law. A 
defence is then delivered by the party opposing the will, 
setting forth the grounds upon which probate is resisted; 
and the action is then heard in the usual way^ 

^ App. I. G. ' App. I. H. 
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If the Court decides in favour of the will, wholly or in part, 
it decrees probate of it wholly or in part in solemn form. 
The executor will then obtain a grant of probate in the 
method prescribed for grants of probate in common form. 

If the party opposing merely requires the will to be proved 
in solemn form in order to have the opportunity of cross- 
examining the witnesses produced in support of the will, and 
gives notice to this effect, he may avoid, in any event, in- 
curring liability to pay the costs of the other side, unless the 
judge shall be of opinion that there was no reasonable ground 
for opposing the will \ 

Probate in solemn form is not a merely ministerial act ; it 
is a judgment of the Court in favour of the will. It is only 
revocable in one case, i. e. where a later will is discovered ** 
In all other cases it cannot be upset except by an appeal in 
the ordinary way to the Court of Appeal and the House of 
Lords. 

(b) Interest causes. 

These are cases in which the right to a grant of adminis- 
tration is disputed, either on the ground that the person 
claiming the grant has no interest, or a less interest in the 
estate than the person opposing the grant ; or on the ground 
that the person opposing the grant is a more fit person to 
have the grant of administration. In the latter case the 
question can generally be decided by motion to the Court. 
In the former case a regular action is brought. The person 
who applies for the grant of administration is usually stopped 
by a caveat. He warns the caveat; and an appearance is 
entered to the warning. The applicant then issues a writ. 
The writ is followed by a statement of claim setting forth 
the death of the deceased, the facts which constitute the 
plain tiflPs title to a grant, and claiming a grant of letters of 
administration. The defendant then delivers a defence in 
which he denies all the material facts in the statement of 

^ R. S. C 1898, and Order xxi. r. 18. Leigh v. Green, L. R. '92, P. 17. 
' Priestman v. Thomas, L. R. 9 P. D. 70, 210. 
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claim, and sets forth any additional facts upon which he 
relies for his defence*. The pleading of each party must 
show on the face of it that no other persons exist having an 
interest prior to that of the claimant \ 

The action is then tried, and letters of administration issue 
in the ordinary way according to the direction of the Court, 

{c) Actions to revoke grants of probate or administration. 

Such actions are begun by a citation issued before or con- 
currently with the writ calling on the person who has obtained 
the grant of probate or administration to bring the grant into 
the registry there to abide the order of the Court. 

Where the action is to revoke a grant of probate in common 
form, e.g. because the will was forged, or because a later will 
has been discovered, the action is in substance an action to 
prove the will in solemn form. Similarly, where the action 
is to revoke a grant of letters of administration because the 
plaintiff has a prior interest, the action is in substance an 
interest cause. 

^ App. I. I. ^ Rules for contentious business (1862), no. 62. 
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THE JURISDICTION AND PROCEDURE OF THE 
CHANCERY DIVISION. 

The jurisdiction and procedure of the Chancery Division ' 
may be treated under the following heads : — (i) Actions for 
general administration — {a) Begun by writ, (b) Begun by 
originating summons ; (2) Special kinds of relief given chiefly 
by originating summons ; (3) Insolvent estates. 

It is proposed in the first place to describe, in all its stages, 
an action for general administration begun by writ. The 
procedure in such aft action is the rule : other forms of pro- 
cedure are exceptions to or modifications of it. 

I. Actions for General Administration. 

{a) Begun by writ 

The proceedings in such actions are divided into three 
parts: — (i) The proceedings up to judgment; (ii) The pro- 
ceedings conducted in chambers by the master ^, consequential 
on the judgment ; (iii) The proceedings in Court on further 
consideration. 

(i) The proceedings up to judgment. 

Any person interested in the due administration of the 
estate, e. g. a creditor or a legatee, can bring an action to have 
the estate administered by the Court. 

The first step is to issue a writ, claiming this, against the 
executor or administrator*. 

The defendant then appears. The plaintiff issues his state- 
ment of claim; the defendant issues his defence; the plaintiff 
replies usually by joining issue on the defence ^. 

* Formerly called Chief Clerks. ^ App. II. a. ^ App. II. b. 

R 2 
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The evidence is usually given by way of affidavit ; but 
unless the parties agree to do this the evidence is given orally. 
All witnesses, however, who have made affidavits are liable to 
be cross-examined upon them. 

If the evidence is taken by affidavit the plaintiff first files 
his affidavits ; the defendant files his affidavits in reply ; and 
the plaintiff can then file affidavits in reply to those of the 
defendant If the affidavits are unnecessarily prolix the party 
in fault must bear the extra costs so occasioned. 

The case then comes on for trial ; and the Court gives 
judgment, ordering certain accounts to be taken and enquiries 
made, adjourning the case for further consideration when the 
accounts have been taken and the enquiries answered, and 
giving any of the parties to the action liberty to apply to the 
Court as they may be advised. 

Two forms of judgment will be found in the Appendix ^ ; 
the first of these is the usual administration judgment ; the 
second directs an account 'upon the footing of wilful default ^' 
Such a judgment is given in a case where a plaintiff seeks to 
make the executor or administrator personally liable for some 
act or neglect. He must, under such a judgment, account for 
not only what he has received, but for what, but for his wilful 
default, he would have received. Such a judgment can only 
be obtained when a charge of wilful default has been made in 
the pleadings, and at least one act of wilful default has been 
proved by the plaintiff or admitted by the defendant'. 

It will be observed that a judgment which orders the 
general administration of the estate affects the interests of 
all persons who have, or will have, any interest in the estate. 
It follows that all such persons, if they are to be bound by 
the judgment, should either be made parties to the action or 
at least have notice of the proceedings. If, however, all such 
persons (who might be very numerous) attended the proceed- 
ings either in person or by counsel the expense would be 

1 App. II. c. « Job V. Job, L. R. 6 C. D. 562. 

» BarbiT v. Mackrill, L. R. 12 C D. 534. 
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enormous ; and if the estate was large, and the matters to be 
dealt with complicated, it might be necessary, owing to deaths, 
births, or marriages, to add constantly fresh parties. The 
Rules of Court have to some extent obviated these difficulties. 
Thus, (i) Executors or administrators may sue or be sued as 
Representing the estate \ (2) Numerous persons having the 
same interest may sue or be sued in the name of one who 
represents the others*. An heir, the next of kin, or a class 
may be represented by a person appointed by the Court, 
though such persons are not ascertained'. (3) In certain 
cases the Court can approve of a compromise on behalf of 
absent persons*. (4) The Court can order that certain per- 
sons can be served with notice of the proceedings ; but that 
will not give them power to be separately represented at the 
expense of the estate*. (5) Power is given to appoint a per- 
son to represent the estate of a party who has died leaving 
no legal representative®. (6) Even after the judgment has 
been given power may be given to serve any necessary par- 
ties with notice of the proceedings, or such service may be 
dispensed with"'. 

The foregoing description is a summary account of the 
usual course of procedure in a regularly contested action for 
the administration of an estate. 

There are, however, several ways in which such a judg- 
ment may be obtained in a much more summary method. 
Thus, a motion® may be made for judgment without a trial 
under the following circumstances: — (i) If admissions of fact 
sufficient to justify the judge in giving judgment have been 
made on the pleadings®. (2) If the defendant makes default 
in delivering his defence, or in cases where there are no 
pleadings". (3) In cases where the plaintiff desires an account 



^ Order xvi. r. 8. ' Ibid. r. 9. ' Ibid. rr. 32 a and 32 b. 

* Ibid. r. 9 a. ^ Ibid. rr. 40, 41. ® Ibid. r. 46. 

'' Order Iv. rr. 35, 36. ^ App. II. d. ® Order xxxii. r. 6. 

^0 Orders xxvii. r. ii, and xl. r. i. See Scott v. Padwidt^ W. N. (77) 13; 
CaroH v. Hirst, 48 L. T. 759. 
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and endorses his writ with a claim to have such an account 
taken. In such cases, if the defendant either fails to appear, 
or does not after appearance satisfy the Court that there is 
some preliminary question to be tried, the usual judgment 
for an account is forthwith made\ 

In cases (2) and (3) the case may be heard as a 'short cause.' 
A cause can be heard short if the hearing will not take up 
more than ten minutes of the Court's time. 

The plaintiff's solicitor prepares the minutes of the judg- 
ment which it is proposed to ask the Court to pronounce, and 
submits them to the defendant's solicitor. The plaintifTs 
solicitor gets a certificate from his counsel that the cause is 
fit to be heard short ; and the case is heard and disposed of 
on the next short cause day. The judges of the Chancery 
Division set apart one day in the week for the hearing of 
short causes. Thus the case is decided much more quickly 
than if it was obliged to wait its turn to be heard until after a 
number of contested cases had been disposed of. 

(ii) The proceedings conducted in chambers by the master 
consequential on the judgment. 

The masters are attached to the chambers of the judges of 
the Chancery Division. It is their duty to take the accounts 
and conduct the enquiries ordered in the judgment given by 
the Court. 

A reference to the form of a judgment for the adminis- 
tration of an estate will show the kind of accounts and 
enquiries which come before the masters *. Any party can, 
during the course of the proceedings before the master, have 
any point arising in such proceedings adjourned to the judge 
for his consideration. 

The judgment directs such accounts and enquiries as will 
enable the Court, when the case comes before it on fur- 
ther consideration, to decide the whole matter. When the 
administration judgment has been obtained the Court will 

^ Order iii. r. 8, and Order xv. r. i. 
^ App. II. c. 
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direct notice of it to. be served on any interested parties who 
were not present at the time. If such persons do not apply 
within one month to discharge, add to, or vary the order they 
are bound by it \ 

A summons to proceed is then taken out by the party who 
has the conduct of the case^ The master directs how the 
accounts and enquiries shall be taken and made, what evi- 
dence shall be produced, who are the necessary parties, and 
what length of time is to be allowed for the taking of the 
accounts, and the making of the enquiries. 

The Court may in its judgment, or by subsequent order, 
give special directions as to the mode in which the account is 
to be taken or vouched, e.g. it may order that the account 
books in which the accounts in question have been kept shall 
be taken as prima facie evidence of the truth of the matters 
contained therein. 

An advertisement for creditors is issued; and when all the 
creditors have sent in their claims the executor or adminis- 
trator makes an affidavit as to what claims, if any, should be 
admitted. The master then proceeds to adjudicate upon them. 
Some are admitted, while to others notice is sent that they 
must strictly prove their claims. If no creditors send in 
claims in answer to the advertisement the executor's affidavit 
must state this '. 

The solicitor to the representative makes out the accounts 
directed by the judgment, and the representative verifies it by 
affidavit. The items on each side of the account must be 
numbered consecutively. The account is referred to in the 
affidavit to which it is an exhibit. It is then left at Chambers 
that it may be vouched *. 

The accounts are vouched before a junior clerk of the 
master. The solicitor to the representative produces all the 
vouchers he considers necessary, e.g. receipts. The junior 
clerk vouches all the accounts he is able ; if he is doubtful as 

^ Order xvi. r. 40. " App. II. e. 

^ App. II. F. * App. II. G. 
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to the propriety of any of them, or if any of them are objected 
to, he reserves them for the master, who either disposes of 
them himself, or adjourns them to the judge. A party who 
objects to the accounts is said either to 'surcharge' or 'to 
falsify,' i.e. he may give evidence that money has been re- 
ceived by the representative which is not accounted for ; or 
that payments have been entered which have not been made, 
or which have been wrongly made. 

The result of the taking of the accounts and of the making 
of the enquiries before the master in Chambers is stated in a 
concise certificate to the judge \ This certificate must only 
relate to matters directed to be enquired into by the judg- 
ment or order"; and when an account has been directed it 
specifies by the numbers attached to the items in the account 
which (if any) of such items have been disallowed or varied, 
and states what additions (if any) have been made by way of 
surcharge or otherwise '. This certificate is signed by the 
master. 

Within four days after such signature any party may take 
out a summons to take the opinion of the judge upon the 
certificate. He may either direct its alteration or treat the 
summons as an application to vary it. The judge then signs 
the certificate and it is filed in Court. Within eight days 
after any party may move to vary it. Such an application is 
usually adjourned to come on with the further consideration 
of the case. If no such application is made the certificate is 
binding on all the parties to the case. 

In order to prevent undue delay in the proceedings in 
Chambers the master is directed to report to the judge all the 
cases in which he considers that there has been such delay in 
the proceedings before him. If the judge considers that 
there has been such delay he may require an explanation ; 
and he may make such order for the purpose of expediting 
the proceedings as the circumstances may require. For this 

1 App. II. H. 2 Re Tillett, L. R. 32 C. D. 639. 

» Order Iv. r. 68. 



PROCEDURE. 249 

purpose he may direct any party, or the official solicitor, to 
summon the parties whose attendance is required, to con- 
duct any proceedings which may be ordered, or to carry out 
any directions which may be given \ 

(iii) The proceedings in Court on further consideration. 

After eight days have elapsed from the filing of the master's 
certificate, the party who has the conduct of the case can 
apply to have the case set down for further consideration *. 
If such party do not so apply within fourteen days any party 
may make this application. 

After it has been so set down six days' notice must be 
given to the opposite party. 

When the case comes on for further consideration the 
Court as a rule makes a final order directing debts to be paid 
and distributing the fund among the persons entitled ; and 
thus the whole matter is disposed of. 

Sometimes, however, it is necessary for further enquiries 
to be directed ; and when this is the case the Court adjourns 
the case for a second further consideration. 

Sometimes, too, the funds cannot be finally distributed 
because of incumbrances created by the beneficiaries, or 
because of the infancy of a tenant for life. In these cases 
the Court will direct the fund to be held on separate accounts 
to the credit of those entitled. 

(b) Begun by originating summons. 

An originating summons is defined as a summons other 
than a summons in a pending cause or matter*. 

Such a summons can be taken out for the administration of 
the real or personal estate of the deceased *. In this way an 
order can be made for the general administration of the estate 
without the expense of a regular trial with the usual pleadings. 
The proceedings up to judgment are thus shortened. The 
parties are the same as the parties to an administration 
action. They are directed to attend for the purposes speci- 

^ Order xxxiii. r. 9. * App. II. i. 

' Order Ixxi. r. i a, App. II. j. * Order Iv. r. 4. 
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fied in the summons ; and the judge can make thereon such 
orders as appear to him to be just. Some originating sum- 
monses can be heard in Chambers by the master. But 
summonses for the general administration of the estate must 
be heard by the judge in person. 

The summons is issued as of course on the application of 
the executors or administrators of the deceased or any of 
them; or on the application of any person claiming to be 
interested in the relief sought as creditor, devisee, legatee, 
next of kin, heir-at-law, or customary heir. If the summons 
is taken out by the executor or administrator it must be 
served on the residuary legatee or devisee, the next of kin, 
or the heir-at-law : if it is taken out by anyone else it must 
be served upon the executors or administrators. 

The jurisdiction of the Court on an originating summons 
is strictly limited to, though not co-extensive with, its juris- 
diction in an action for the administration of the estate. 

(i) Such a summons cannot be taken out by a creditor 
before a grant of probate or general administration ; for it can 
only be taken out by or against an executor or administrator \ 

(2) No question affecting the rights of persons claiming 
adversely to the estate can be determined on an originating 
summons, e.g. a question whether as against the estate a 
widow was entitled to a sum of money by a gift from her 
husband ^ 'This,* it was said, *is not a question between an 
executor and a legatee as such, but a question between the 
executor and a person who holds money which he alleges to 
belong to the estate of the testator, and which she alleges to 
be her own.' Nor can questions as to the existence of legal 
devises, or as to the rights of legal devisees, be so decided ; 
unless the parties consent to waive all objection to the juris- 
diction '. Thus, if A claimed as heir-at-law, and B claimed 
under a will, the question could not be determined by origin- 
ating summons. None of these questions could be determined 

^ Re Leask, 65 L. T. 199. * Re Royle, L. R. 43 C D. 18, 21. 

» Re Daviest L. R. 38 C. D. 210. Re Carlyon, 56 L. J. Ch. 219, 
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in an administration action except by the consent of the 
parties interested. They cannot, therefore, be determined 
by originating summons. 

(3) Proceedings cannot be begun by originating summons 
when there is any question of breach of trust. * I apprehend,' 
said Lord Macnaghten in Dowse v. Gorton^, *it would not 
be competent for an applicant on an originating summons to 
ask for and obtain otherwise than by consent an order 
founded on a breach of trust, or enquiries on the footing 
of wilful default.' 

(4) An originating summons cannot be made use of to 
determine a question of fact, e.g. the existence of a debt*. 

When an originating summons has been taken out the 
parties are then put into the position they would have occu- 
pied had a decree in an action for general administration 
been made; the only difference being that the intermediate 
steps have been cut through. Thus, a debt would have been 
barred by the Statute of Limitations if that defence had been 
set up. The executors would neither pay the debt nor set up 
the Statute, but left the matter in the hands of the Court. It 
was held that a legatee had a right to set up the Statute as 
a defence, just as he would have had a right to do if a decree 
for the general administration of the estate had been made \ 

2. Special Kinds of Relief given Chiefly by 
Originating Summons. 
There are very many cases in which questions of doubt and 
difficulty arise (e. g. as to the construction to be put upon the 
clause of a will or the ascertainment of the members of a class 
of persons interested) which, for the protection of the repre- 
sentative, it is advisable to have authoritatively decided. In 
such cases it is clearly undesirable to incur the expense of 
having the estate wholly administered by the Court. But 
formerly there was no way of bringing isolated questions of 

^ L. R. '91, A. C. at p. 202. 

* Re Powers, L. R. 30 C. D. 291 ; cf. Nutter v. Holland, '94, 3 Ch. 408. 

» Re Wenham, L. R. '92, 3 Ch. 59. 
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this kind before the Court except by bringing an adminis- 
tration action. For the Court in all cases acted upon the 
principle that it ought to see complete justice done, and 
insisted upon undertaking the whole administration. 

Later, it became the practice of the Court to decide only 
the question in respect of which relief was sought. But it 
was necessary for a general administration action to be begun 
in order to give the Court jurisdiction. After the suit had 
been begun, and the question sought to be decided raised on 
the pleadings, the Court would order the appropriate en- 
quiries, or make the appropriate directions, and then stay 
further proceedings \ 

This, however, was a needlessly lengthy and expensive 
proceeding. Now the parties can proceed in any one of the 
following ways when the case allows of the adoption of any 
of them : — 

(i) Sir George Turner's Act* allowed the stating of a 
special case for the opinion of the Court. The facts and 
documents necessary to enable the Court to decide the ques- 
tions raised were set forth in the special case. The Court 
decided them without proceeding to administer any relief 
consequent upon such decision. The Act provided that any 
executor or administrator acting upon such a decision should 
be protected in the same manner as he would have been pro- 
tected if he had acted under a judgment given in an ordinary 
administration action. This Act greatly simplified procedure 
in cases in which the parties were agreed as to the facts. 
The Act has been repealed * ; but the rules of the Supreme 
Court provide for taking the advice and opinion of the Court 
by a special case * ; and executors or administrators who thus 
state a special case are as fully protected as under the Act. 

(2) Order xxv. r. 5, provides a method of dealing with 
isolated questions without having the estate administered. 
A writ is issued, and this gives the Court jurisdiction over 

^ R$ Wilson, L. R. 28 C. D. 457. Re Medland, L. R. 41 C D. 476. 

* 13, 14 Vict. c. 35. 3 46, 47 Vict. c. 49. * Order xzxiv. r. & 
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the whole matter* After this a statement of claim is delivered 
setting forth the facts and asking for a declaratory judgment 
or order. The Court may make thereon a binding declaration 
of right whether any consequential relief is claimed or not. 

(3) The most expeditious, and in most cases the most con- 
venient, method of getting a decision upon questions of this 
nature is by an originating summons under Order Iv. r. 3. In 
lact where this method of procedure is applicable it has super- 
seded the other ways of getting the advice and direction of 
the Court Anyone who can bring an administration action 
can take out as of course an originating summons returnable 
in the Chambers of a judge of the Chancery Division for the 
determination without the administration of the estate of any 
of the following questions or matters : — 

(a) Any question affecting the rights or interests of any 
person claiming to be creditor, devisee, legatee, next of kin, 
or heir-at-law. 

(b) The ascertainment of any class of creditors, devisees, 
legatees, next of kin, heirs-at-law, or others. 

{c) The furnishing of any particular accounts by the exe- 
cutors or administrators, and the vouching (when necessary) 
of such accounts. 

{d) Payment into Court of any money (actually^) in the 
hands of the executors or administrators. 

(e) Directing executors or administrators to do, or to ab- 
stain from doing, any particular acts iji their characters as 
such executors or administrators. 

(/) The approval of any sale, purchase, compromise, or 
other transaction. 

ig) The determination of any question arising out of the 
administration of the estate. 

An originating summons under this rule affords a speedy 
and inexpensive method of relieving executors and adminis- 
trators of the responsibiHty of deciding how they ought to 
act. 

* Nutter V. Holland, L. R. '94, 3 Ch. 408. 
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The powers of the Court are limited in the case of an 
originating summons under this rule in the same way as they 
are limited in the case of an originating summons which 
claims the general administration of the estate. 

3.^ Insolvent Estates. 

When the deceased has died insolvent the creditors have 
the choice of availing themselves of an administration action 
such as has been described above, or of proceedings in bank- 
ruptcy. In the former case certain rules in force as to the 
administration of bankrupt estates have been introduced by 
the Judicature Acts into the administration of such insolvent 
estates by the Chancery Division \ 

The estate can be, altogether administered in bankruptcy 
provided that the debts would have been sufficient to support 
a bankruptcy petition in the debtor's life time. For the Bank- 
ruptcy Act, 1883, section 125, provides that when a creditor 
has presented his petition, and given notice of it to the repre- 
sentative, the Court may, unless it is satisfied that there is 
reasonable probability that the estate will be sufficient for the 
payment of the debts, make an order for the administration 
in bankruptcy of the deceased debtor's estate. If proceedings 
have been begun for administration in any Court, no petition 
can be presented ; but the Court may on proof that the estate 
is insufficient to pay its debts transfer the case to a Court 
sitting in bankruptcy, 

^ Supra, pp. 197-201. 
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A.— THE FORM OF A GRANT OF PROBATE. 

In the High Court of Justice, 

Be it known that at the date hereunder written the 
last Will and Testament with a codicil (a copy whereof is 
hereunto annexed) of ^ 5 of deceased, 

who died on the day of , 189 , at 

was proved and registered in the Principal Probate Registry 
of Her Majesty's High Court of Justice, and that Adminis- 
tration of all the estate which by law devolves to and vests in 
the personal representative of the said deceased, was granted 
by the aforesaid Court to the executor named in 

the said Will and the executor named in the said 

Codicil, they having been first sworn to administer the same 
according to law. 

And it is hereby certified that an Affidavit for Inland 
Revenue has been delivered wherein it is shewn that the 
gross value of the said estate within the United Kingdom 
(exclusive of what the said deceased may have been possessed 
of or entitled to as a trustee and not beneficially) amounts to 

£ 

And it is further certified that it appears by a recipt signed 
by an Inland Revenue Officer on the said Affidavit that 
jQ for Estate Duty and Interest on such duty has 

been paid, the Duty being charged at the rate of £ 
per cent. 

Dated the day of , 189 . 

(Signed) 

R^strar. 
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B.— EXECUTOR'S OATH. 

In the High Court of Justice. 

Probate, Divorce and Admiralty Division (Probate). 
The Principal Registry. 

In the Estate of deceased. 

* make Oath ' and say, that believe the paper writing 

hereto annexed, and marked by to contain the true and 

original last Will and Testament ' of 

of* formerly of 

deceased ; who died on the day of 18 , 

at • and that • 

Execut named in the said Will of the said 
deceased; and that will well and faithfully administer 

according to law all the Estate which by law devolves to and 
vests in the Personal Representative of the said deceased ; 
that will exhibit a true and perfect Inventory of the said 

Estate, and render a just and true account thereof, whenever 
required by law so to do ; and that the whole of the said 
Estate of the said Testa amounts in value to the sum 
of ^ and no more, to the best of knowledge, 

information and belief. 

Sworn ® 

on the day of 189 

Before me, 

A Contmissioner to administer Oaths in the Supreme Court of Judicature 

in England. 

^ Insert the Names, Residences, and Titles or Professions of the Executors 
making the Oath. If related to the deceased, state in what degree. 
' Or, 'do solemnly and sincerely affirm.' 

• Insert Codicil or Codicils, if any. 

• Or, 'formerly of,' &c., 'but late of,' &c. 

' Insert place of death, or set forth the reason why the same cannot be 
furnished. 

• * I am the sole Executor,' or * the surviving Executor,' or * one of the 
Executors,' or ' we are the Executors,' or * the surviving Executors,' or ' two, 
&C., of the Executors,' or ' Executor according to the tenor thereof^' as the 
case may be. Each testamentary paper to be marked by each party sworn, 
and by the person administering the Oath. 

"^ Insert gross amount of Estate as shown by Inland Revenue Affidavit 
® Forms of Jurat. — If one Deponent only, ' Sworn at on the &c.' 
If more than one Deponent, * Sworn by the said and at on the &c.' 
lif aa Affirmation, ' I do solemnly, sincerely, and truly declare and affirm.' 
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C-^THE FORM OF A GRANT OF ADMINIS- 
TRATION. 

In the High Court of Justice. 

Be it known that at the date hereunder written 
Letters of Administration of all the Estate which by law 
devolves to and vests in the personal representative of A B 
of deceased, who died on the day of , 

189 , at , intestate, were granted by Her 

Majesty's High Court of Justice at the Principal Probate 
Registry thereof to and one of the next of kin 

{or as the case may be) of the said intestate. 

And it is hereby certified that an Affidavit for Inland 
Revenue has been delivered wherein it is shewn that the 
gross value of the said Estate within the United Kingdom, 
exclusive of what the said deceased may have been possessed 
of or entitled to as a trustee and not beneficially, amounts 
^o £ 

And it is further certified that it appears by a recipt signed 
by an Inland Revenue Officer on the said Affidavit that 
jQ for Estate Duty and Interest on such duty has 

been paid, the Duty being charged at the rate of jQ 
per cent. 

Dated the day of , 189 . 

(Signed) 

Registrar. 
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D.— ADMINISTRATOR'S OATH. 

In the High Court of Justice. 

Probate, Divorce and Admiralty Division (Probate.) 
The Principal Registry. 

In the Estate of deceased. 

* make Oath' and say, that late of 

deceased, died on the day of i8 , at * 

intestate, and that I am' 

that will faithfully administer according to 
law all the Estate which by law devolves to and vests in the 
personal representative of the said deceased; that will 

exhibit a true and perfect Inventory of the said Estate, and 
render a just and true account thereof whenever required by 
law so to do ; and that the whole of the Estate of the said 
deceased amounts in value to the sum of and 

no more, to the best of knowledge, information, and belief. 

Sworn ^ on the day of 189 

Before me, 

A CotHfmssiofter to administer Oaths in the Supreme Court of Judicature 

in England, 

* Insert the Names, Residences, and Titles, or Professions, of the Parties 
applying for Administration. 

* Or, *do solemnly and sincerely affirm/ 
» Or, 'formerly of,' &c., *but late of,' &c. 

^ Insert place of death, or set forth the reason why the sam^ cannot be 
furnished, and state the manner in which all persons having a prior right are 
cleared off, e. g. 'A widower,' * a bachelor without parent,' * a spinster,* &c. 

' Here state the capacity in which the parties apply for Administration, 
e. g. ' I am the natural and lawful son or daughter of the said deceased,' ' I 
am the natural and lawful brother or sister of the said deceased,' ' I am the 
natural and lawful father or mother of the said deceased.' And in all cases 
where applicable, add * only next of kin,' or ' one of the next of kin.' 

* Insert gross amount of Estate as shown by Inland Revenue affidavit 

'^ Forms of Jurat. — If one Deponent only, * Sworn at on the &c.* 
If more than one Deponent, * Sworn by the said and at on the &c.* 
If an Affirmation, ' I do solemnly, sincerely, and truly declare and affirm.' 
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E.— ADMINISTRATION BOND. 

Know all Men by these Presents, that We 
are jointly and severally bound unto the President 

of the Probate Division of Her Majesty's High Court of 
Justice, in the sum of Pounds of good and lawful 

Money of Great Brttairiy to be paid to the said 
or to the Judge of the Probate Division of the said Court for 
the time being, for which payment well and truly to be made 
we bind ourselves, and of us, for the Whole, our Heirs, 

Executors and Administrators, firmly by these Presents. 
Sealed with our Seals. Dated the day of in the Year 
of our Lord One thousand eight hundred and 

The Condition of this Obligation is such. That if the 
above-named ^ deceased, who died on the day of 

One thousand eight hundred and , and the intended Ad- 

ministrator of all the Estate which by law devolves to and 
vests in the Personal Representative of the said deceased* 
do when lawfully called on in that behalf, make or 
cause to be made a true and perfect Inventory of the said 
Estate which have or shall come to Hands, Possession, or 
Knowledge, or into the Hands or Possession of any other 
person for and the same so made do exhibit, or cause 

to be exhibited, into the Principal Registry of the Probate 
Division of Her Majesty's High Court of Justice, whenever 
required by law so to do. And the said Estate , do 

well and truly Administer according to law : And further do 
make, or cause to be made, a just and true Account of 
said Administration, when required by law so to do. And if 
it shall hereafter appear that any last Will and Testament 
was made by the said deceased, and the Executor or Execu- 
tors or other Persons therein named do exhibit the same in 
the Probate Division of the said Court, making request to 

^ Insert name of administrator and his relationship (if any) to the deceased. 
^ Insert ' left unadministered ' (if so.) 
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have it allowed and approved accordingly, if the said intended 
Administrator being thereunto required, do render and deliver 
the Letters of Administration (approbation of such Testament 
being first had and made) in the said Court, then this Obliga- 
tion to be void and of none effect, or else to remain in full 
force and virtue. 

Signed, Sealed and Delivered by the above-named 
and in the presence of 
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F.— (i) AN EXECUTOR'S RENUNCIATION. 

In the High Court of Justice. 

Probate, Divorce and Admiralty Division (Probate.) 
The Registry. 

In the Estate of deceased. 

WHEREAS late of in the County of 

deceased, died on the day of One thousand eight 

hundred and at having made and duly executed h 

last Will and Testament ^ bearing date the day of 

One thousand eight hundred and and thereof 

appointed Executor 

NOW the said 

do hereby declare that have not intermeddled in 

the Estate which by law devolves to and vests in the personal 
representative of the said deceased and will not hereafter 
intermeddle therein, with intent to defraud creditors; and 
do hereby renounce all right and title to the Probate 

and execution of the said Will. 

Signed by the said this day of 189 

in the presence of 

^ If there be Codicils their dates should also be stated. 
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F.— (2) AN ADMINISTRATOR'S RENUNCIATION. 

In the High Court of Justice, 

Probate, Divorce and Admiralty Division (Probate.) 
The Registry. 

In the Estate of deceased. 

WHEREAS late of in the County of 

deceased, died on the day of One thousand eight 

hundred and at Intestate ^ leaving me 

2 8 

NOW the said do hereby renounce all 

right and title to Letters of Administration of the Estate 
which by law devolves to and vests in the personal repre- 
sentative of the said deceased. 

Signed by the said this day of 189 

in the presence of 

^ A Widower, or as the case may be. 
' His natural, lawful, and only child, as the case may be. 
* In all cases where applicable add * only next of kin,' or ' one of the next 
of kin.* 
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G.— CAVEAT AND WARNING. 

(i) Caveat. 

In the High Court of Justice, 

Probate, Divorce and Admiralty Division (Probate.) 
The Principal Registry. 

Let nothing be done in the Personal Estate and 
Effects of C Dy late of , in the County of , deceased, 

who died on the day of 189 , at aforesaid, un- 

known to ^ 5 of solicitor for parties having interest. 

Dated this day of 189 . 

(2) Warning. 

In the High Court of Justice, 

Probate, Divorce and Admiralty Division (Probate.) 
The Principal Registry. 

To A B solicitor of parties having interest 

You are hereby warned within six days after the service of 
this warning upon you, inclusive of the day of such service, 
to enter an appearance, or to cause an appearance to be 
entered for you, in the Principal Probate Registry of the 
Probate, Divorce and Admiralty Division of the High Court 
of Justice, to the Caveat entered by you in the Personal 
Estate and Effects of C Z>, late of deceased, who died at 

on or about the day of 189 , and to set forth 
your clients' Interest, and take notice that in default of your 
so doing, the said Division will proceed to do all such acts, 
matters and things as shall be needful and necessary to be 
done in and about the premises. 

(Signed), Registrar. 

Issued at the instance of E F (here state E F^s interest or 
if he claims under a Will, the date of the Will, and give and 
address within three miles of the General Post Office at which 
notices may be served.) 
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H.— PLEADINGS IN ACTIONS FOR PROBATE 
AND SOLEMN FORM. 

(i) Writ. 

189 . No. 

In the High Court of Justice. 

Probate, Divorce and Admiralty Division. 
Between A B, Plaintiff, and C Z), Defendant. 

VICTORIA, by the Grace of God, of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the Faith, 
To C D of , in the County of 

We command you, that within Eight days after the service 
of this Writ on you, inclusive of the day of such service, you 
cause an Appearance to be entered for you in an Action at 
the Suit of A B. 

And take notice, that in default of your so doing, the Plaintiff 
may proceed therein, and Judgment may be given in your 
absence. 

Witness, HARDINGE STANLEY, EARL OF HALS- 
BURY, Lord High Chancellor of Great Britain, the 
day of , in the year of our Lord One thousand eight 

hundred and ninety- 

N.B. — ^This Writ is to be served within Twelve Calendar Months from 
the date thereof; or, if renewed, within Six Calendar Months from the 
date of the last renewal, including the day of such date, and not afterwards. 

The Defendant may appear hereto by entering an Appearance, either 
personally or by Solicitor , at the Central Office, Royal Courts of Justice, 
London. 

The Plaintiff claims to be the executor of the last Will, 
dated the day of ,189 , of Jf y, late of , 

gentleman, deceased, who died on the day of , 189 , 
and to have the said Will established. 
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This Writ is issued against you as one of the next of kin 
of the said deceased. 

This Writ was issued by of and whose address 

for service is Agent for Solicitor for the 

said Plaintiff , who reside at 

This Writ was served by me at on the Defen- 

dant on the day of , 189 . 

Indorsed the day of , 189 . 

(Signed) 
(Address) 



(2) Statement of Claim. 

189 . (Letter and number of case.) 

In the High Court of Justice. 

Probate, Divorce and Admiralty Division. 

Writ issued the day of , 189 , between 

A B, Plaintiff, and C D, Defendant. 

Statement of Claim, 

The Plaintiff is the executor appointed under the Will of 
C Wj late of , in the County of , gentleman, 

who died on the day of , 189 . The said Will 

bearing date the day of , 189 . 

The Plaintiff claims that the Court shall decree probate of 
the said Will in solemn form of law. 

(Signature of Counsel who settles the statement of claim.) 

Delivered the day of , 189 , by A' y, of , 

solicitor for the Plaintiff. 
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(3) Statement of Defence. 

[Heading as before.] 

Defence. 

(i) The said Will of the deceased was not duly executed 
according to the provision of the Statute, i Vict. c. 26. 

(2) The deceased at the time the said Will purports to have 

been executed was not of sound mind, memory, and 
understanding. 

(3) The execution of the said Will was obtained by the undue 

influence of the Plaintiff and others acting with him 
whose names are at present unknown to the Defendant 

(4) The execution of the said Will was obtained by the fraud 

of the Plaintiff, such fraud, so far as is within the De- 
fendant's present knowledge, being (state the nature of 
the fraud.) 

(5) The deceased at the time of the execution of the said Will 

did not know and approve the contents thereof. 

The Defendant claims that the Court will pronounce against 
the said Will propounded by the Plaintiff. 

(Signed) 
Delivered, etc. 



(4) Reply. 
[Heading as before.] 

Reply, 
The Plaintiff joins issue on the defence of the Defendant. 

(Signed) 
Delivered, etc. 
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(5) Judgment. 

[Heading as before.] 

Date. 

This action coming on for trial the day of i 1^9 , 

before , in the presence of Counsel for the Plaintiff and 

the Defendants upon hearing probate of the Will of , 

the answers of the Defendants to Interrogatories, the Affi- 
davit of filed the day of , 189, the evidence of 
taken on his oral examination at the trial, and what was 
alleged by Counsel on both sides, this Court doth declare, etc. 
(i. e. proof of the Will or that the Will is not proved, as the 
case may be.) 

And this Court doth order and adjudge, etc. (consequential 
directions and costs.) 
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I.— WRIT, STATEMENT OF CLAIM AND DEFENCE 
IN AN INTEREST CAUSE. 

(i) Writ. 
[Writ as before.] 

Indorsement on the Writ, 

The Plaintiff claims to be the cousin and sole next of kin 
of C fF, of , deceased, who died on the day of , 

189 , intestate, and to have as such a grant of administration 
to the personal estate of the said intestate. This Writ is 
issued against you because you have entered a Caveat, and 
have alleged that you are the sole next of kin of the deceased. 



(2) Statement of Claim. 
[Heading as before.] 

Statement of Claim, 

The Plaintiff is the cousin and one of the next of kin of 
C Wf late of , in the County of , gentleman, who 

died on or about the day of ,189 , a widower without 
child or parent, brother or sister, uncle or aunt, nephew or 
neice. 

The Plaintiff claims a grant to him of letters of adminis- 
tration of the personal estate and effects of the said deceased. 

(Signed) 
Delivered, etc. 

(3) Statement of Defence. 
[Heading as before.] 

Defence, 
The Defendant is nephew and next of kin of the deceased. 
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being son of G IV, the brother of the deceased, who died in 
his lifetime. 

The Defendant claims that the Court pronounce that the 
Defendant is the nephew and next of kin of the deceased, 
and entitled to a grant of letters of administration of the per- 
sonal estate and effects of the deceased. 

(Signed) 
Delivered, etc. 
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A.— INDORSEMENT OF A WRIT IN A CREDITOR'S 

ACTION FOR THE ADMINISTRATION OF AN 

ESTATE. 

[Writ as in Appendix I. h.] 



The Plaintiff's claim is as a creditor of X, of , 

deceased, to have the real and personal estate of the said 
X administered. The Defendant C is sued as the adminis- 
trator of the said X and the Defendants E and G as his 
co-heirs-at-law (or as the devisees of his real estate.) 
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B.— PLEADINGS IN AN ACTION FOR THE 
ADMINISTRATION OF AN ESTATE. 

In the High Court of Justice, 

Chancery Division. 

Mr. Justice 

Writ issued the day of , 189 , between 

A^ Plaintiff, and C and E^ Defendants. 

(i) Statement of Claim. 

The Plaintiff is a creditor of X^ deceased, of whom the 
Defendant C is the executor {or administrator), and the De- 
fendant E is heir at law (or devisee.) 

Particulars of the claim — Principal due on the bond 
of the testator (or intestate) dated the day 

of , 189 . - - - - ;;^2000 

Interest from the day of , 189 , at 5 per cent. 250 



^^2250 

The Plaintiff claims to be paid the amount due to him or to 
have the real and personal estate of the said X administered. 

(Signed) 
Delivered, etc. 



(2) Statement of Claim where Wilful Default is 
Charged, 

[Heading as before.] 

(i) The Plaintiff is residuary legatee of A^ of the City of Bath, 
who died March 3rd, 1882, having made his Will dated 

t 
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March 2nd, i88a, and appointed the Defendants his exe- 
cutors, who proved his Will April 6th, 1882. 

(2) The Defendants have been guilty of wilful default in not 

getting in certain property of the testator. 

(3) The wilful default on which the Plaintiff relies is as 
follows : — C owed to the testator ;;^iooo, in respect of 
which no interest had been paid or acknowledgment given 
for five years before the testator's death. The Defen- 
dants were aware of this fact, but never applied to C for 
payment until more than a year after the testator's death 
whereby the said sum was lost 

The Plaintiff claims : — 

(i) Account of the testator's personal estate on the 
footing of wilful default. 

(2) Administration of the testator's personal estate. 

(Signed) 
Delivered, etc. 



(3) Statement of Defence. 

[Heading as before.] 

(i) The Defendants do not admit the Plaintiffs claim or the 
Defendant C admits the Plaintiff's claim but not assets. 

(2) The claim is barred by the Statute of Limitations (sUUe 

which.) 

(3) Payment was made by the deceased. 

(4) The claim is fraudulent in the following particulars : — 

[Set out particulars,] 

(5) The Defendants are entitled to a set off, of which the 
J following are the particulars:— 

[Set out particulars.] 
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(6) The claim was released by deed dated the day of 189 . 

(7) Notice was given and assets distributed under Statute 

22, 23 Vict. c. 35, sec. 29. 
[Give dates and titles of newspapers in which the notices 
appeared.^ 

(8) The personal estate of the testator is sufficient to pay the 

Plaintiff his debt if established. 

(9) The Defendant E is not heir at law or devisee of the 

deceased. 

(Signed) 
Delivered, etc. 



T 2 
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C— (i) USUAL ACCOUNTS AND ENQUIRIES 

ORDERED BY THE JUDGMENT IN AN 

ADMINISTRATION ACTION. 

This Court doth order that the following accounts and 
inquiry be taken and made; that is to say, 

(i) An account of the personal estate not specifically be- 
queathed of Af deceased, the testator in the pleadings 
named, come to the hands of the executors. 

(2) An account of the testator's debts. 

(3) An account of the testator's funeral expenses. 

(4) An account of the testator's legacies and annuities (if 

any) given by the testator's Will. 

(5) An inquiry what parts (if any) of the testator's said per- 

sonal estate are outstanding or undisposed of. And it is 
ordered that the testator's personal estate not specifically 
bequeathed be applied in payment of his debts and funeral 
expenses in a due course of administration, and then in 
pa3anent of the legacies and annuities (if any) given by 
his Will. 

If ordered. 

And it is ordered that the following further enquiries and 
accounts be made and taken ; that is to say, 

(6) An inquiry what real estate the testator was seised of or 

entitled to at the time of his death. 

(7) An account of the rents and profits of the testator's real 

estate received by, etc. 

(8) An inquiry what incumbrances (if any) affect the testator's 
real estate or any and what parts thereof. 

If Sale ordered. 

(9) An account of what is due to such of the incumbrancers as 

shall consent to the sale hereinafter directed in respect of 
their incumbrances. 
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(10) An inquiry what are the priorities of such last-mentioned 
incumbrances ? 

And it is ordered that the testator's real estate be sold with 
the approbation of the judge, etc. 

And it is ordered that the further consideration of this 
cause be adjourned, and any of the parties are to be at liberty 
to apply as they may be advised. 



(2) Where Wilful Default is Charged. 

Add to the foregoing the following clause: — 

An account of the intestate's (testator's) personal estate 
(not specifically bequeathed) received by the Defendants 
B and J?, the administrators of, etc. (or executors of, etc.), 
or by any other person by the order or for the use of the 
said Defendants, or any or either of them, or which, with- 
out the wilful neglect or default of the Defendants B and 
C might have been so received. 
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D.— JUDGMENT UPON MOTION FOR JUDGMENT. 

30th November, 189 . 

This day, before Mr. Justice , Mr. -X, of counsel for 

the Plaintiff {or as the case may be) moved on behalf of 
the said Plaintiff {state judgment moved for\ and the said 
Mr. X having been heard of counsel for the Plaintiff, 
and Mr. Y of counsel for the Defendants, the Court ad- 
judged, etc. 
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E.— SUMMONS TO PROCEED. 

In the High Court of Justice. 

Chancery Division. 
Mr. Justice 

ABv.CD, 

Let all parties concerned attend at the Chambers of 
Mr. Justice , at the Royal Courts of Justice, Strand, 

on the day of , 189 , at o'clock in the noon, 

on the hearing of an application on the part of the Plaintiff to 
proceed with the accounts and enquiries directed by the judg- 
ment dated the day of , 189 . 

This summons was taken out by A^ of Lincoln's Inn, in the 
County of Middlesex, solicitors for the Applicant. 
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F.— (i) ADVERTISEMENT FOR CREDITORS. 

Pursuant to a judgment of the Chancery Division of the 
High Court of Justice made in the matter of the estate of -^ 
and in an action S against P, the creditors of A, late of , 

in the County of , who died in or about the month of , 
189 , are on or before the day of , 189 , to send by 
post prepaid to £, of , the solicitor for the Defendant P, 

the executor of the deceased {or as may be directed)^ their 
christian and surnames, addresses and descriptions, the full 
particulars of their claims, a statement of their accounts, and 
the nature of the securities (if any) held by them, or in default 
thereof they will be peremptorily excluded from the benefit of 
the said judgment. Every creditor holding any security is to 
produce the same before Mr. Justice , at his Chambers, 

the Royal Courts of Justice, London, on the day of , 

189 , at o'clock in noon, being the time appointed for 

adjudication on the claims. 

Dated this day of , 189 . 



(2) Affidavit of Executor or Administrator as to 
Claims of Creditors. 

We, C Dy of, etc., the above-named Plaintiff \or Defendant, 
or as may be], the executor [or administrator] of A, late 
of , in the County of , deceased, and E, of, etc., 

solicitor, severally make oath and say as follows : — 

I, the said E, for myself, say as follows : — 

I. I have in the paper writing now produced, and shown 
to me, and marked [a], set forth a list of all the claims, the 
particulars of which have been sent in to me by persons 
claiming to be creditors of the said A, deceased, pursuant 
to the advertisement issued in that behalf, dated the 
day of , 18 . 
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And I, the said CD, for myself, say as follows: — 

2. I have examined the particulars of the several claims 
mentioned in the paper writing now produced, and shown to 
me, and marked [a], and I have compared the same with the 
books, accounts, and documents of the said A \or as may be, 
and state any other enquiries or investigations made] in order to 
ascertain, so far as I am able, to which of such claims the 
estate of the said A is justly liable. 

3. From such examination [and state any other reasons] I 
am of opinion, and verily believe, that the estate of the said 
A is justly liable to the amounts set forth in the sixth 
column of the first part of the said paper writing, marked [a], 
and to the best of my knowledge and belief, such several 
amounts are justly due from the estate of the said A, and 
proper to be allowed to the respective claimants named in the 
said schedule. 

4. I am of opinion that the estate of the said A is not 
justly liable to the claims set forth in the second part of the 
said paper writing marked [a], and that the same ought not to 
be allowed without proof by the respective claimiants [or, I am 
not able to state whether the estate of the said A is justly 
liable to the claims set forth in the second part of the said 
paper writing marked [a], or whether such claims, or any 
parts thereof, are proper to be allowed without further 
evidence.] 

5. Except as hereinbefore mentioned, there are not, to the 
best of my knowledge, information, and belief, any other 
claims against the estate of the said A. 

Sworn, etc. 



[A.] 

List of claims, the particulars of which have been sent in to 
Ef the solicitor of the Plaintiff [or Defendant, or as may be]. 
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by persons claiming to be creditors of A^ deceased, pursuant 
to the advertisement issued in that behalf dated the day 

of , i8 . 

This paper writing marked [a] was produced and shown 
to , and is the same as is referred to in his affidavit 

sworn before me this day of ,18 

fV B, etc. 



First Part — Claims Proper to be Allowed without Further 

Evidence, 



Serial 
No. 


Names of 
Claimants, 


Addresses and 
Descriptions. 


Particulars 
of Claim. 


Amount 
claimed. 


Amount proper 
to be allowed. 










J^ s. d,' 


£, s. d. 



Second Part — Claims which ought to be Proved by the 
Claimants, 



Serial 
No. 


Names of 
Claimants. 


Addresses and 
Descriptions. 


Particulars 
of Claim. 


Amount 
claimed. 










£ s. d. 
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(3) Notice to Creditor of Allowance of Claim. 

The claim sent in by you against the estate of A, deceased, 
has been allowed at the sum of £ , with interest thereon 
at £ per cent per annum, from the day of ,18 , 
and j£ for costs. 

\lfpart only allowed^ add^ If you claim to have a larger sum 
allowed, you are hereby required to prove such further claim, 
and you are to file such affidavit as you may be advised in 
support of your claim, and give notice thereof to me on or 
before the day of ,18 next, and to attend by your 

solicitor at the Chambers of Mr. Justice , at the Royal 

Courts of Justice, on day of ,18 , at o'clock in 

the noon, being the time appointed for adjudicating on 

the claim.] 

Dated this day of ,18 

G Rf of, etc., solicitor for the Plaintiff [or Defendant, or as 
may be.] 

To Mr. P R. 



(4) Notice to Creditor to Prove his Claim. 

You are hereby required to prove the claim sent in by you 
against the estate of A^ deceased. You are to file such affi- 
davit as you may be advised in support of your claim, and 
give notice thereof to me on or before the day of 
next, and to attend by your solicitor at the Chambers of Mr. 
Justice , at the Royal Courts of Justice, on the 

day of ,18 , at o'clock in the noon, being the 

time appointed for adjudicating on the claim. 

Dated this day of ,18 . 

G Rf of, etc., solicitor for the Plaintiff [or Defendant, or as 
may be,] 

To Mr. 5 T. 
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G.-EXECUTORS' OR ADMINISTRATORS' 
ACCOUNT AND AFFIDAVIT. 

We, A jB, of etc., C D, of, etc., and E F, of, 

etc., the above-named Defendants, severally make oath 

and say as follows : — 

1. We have, according to the best of our knowledge, infor- 
mation, and belief, set forth in Schedule I. hereto a full 
account and inventory of the personal estate of or to which 
G H , the testator in the judgment \or order] dated 
made in this action [or matter] named, who died on the 

day of , was possessed or entitled at the time of his 

death, and not by him specifically bequeathed. 

2. Save what is set forth in the said Schedule I., and what 
is by the said testator specifically bequeathed, the said testator 
was not to the best of our knowledge, information, and belief, 
at the time of his death, possessed of or entitled to any debt 
or sum of money due to him from us, or any of us, on any 
account whatsoever, nor to any leasehold or any other per- 
sonal estate whatsoever. 

3. The said testator's funeral expenses have been paid. 
The same consist of the items of disbursement numbered 
and in the account hereinafter referred to [or ifnotpaid, 
it should be so stated with the amount due and to whom due,] 

4. We have in the account marked [a], now produced and 
shown to us, according to the best of our knowledge, infor- 
mation, and belief, set forth a full account of the personal 
estate of the said testator, not by him specifically bequeathed, 
which has come to our hands, or to the hands of any of us, 
or to the hands of any person or persons by our order, or the 
order of any of us, or for our use or the use of any of us, 
with the times when the names of the persons from whom, 
and on what account the same has been received, and also a 
like account of the disbursements, allowances, and payments 
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made by us, or any of us, on account of the said testator's 
funeral expenses, debts, and personal estate, together with 
the times when the names of the persons to whom, and the 
purposes for which the same were disbursed, allowed or paid. 

5. And we, each speaking positively for himself, and to the 
best of his knowledge and belief as to other persons, further 
say that except as appears in the said account marked [a], we 
have not, nor has any of us, nor have nor has any other 
person or persons by our order or the order of any of us, or 
for our use or the use of any of us, possessed, received, or 
got in any part of the said testator's personal estate, nor any 
money in respect thereof, and that the said account marked 
[a] does not contain any item of disbursement, allowance, or 
payment, other than such as has been disbursed, paid, or 
allowed on the account aforesaid. 

6. To the best of our knowledge, information, and belief, 
the personal estate of the said testator, now outstanding or 
undisposed of, consists of the particulars set forth in Sche- 
dule II. hereto. 

7. Save what is set forth in the Schedule II., there is not 
to our knowledge, information, or belief, any part of the said 
testator's personal estate now outstanding or undisposed of. 

8. We have, according to the best of our knowledge, infor- 
mation, and belief, set forth in Schedule III. hereto, the 
particulars of all the real estate which the said G H was 
seised of or entitled to at the date of his death. 

9. Save what is set forth in the said Schedule, the said 
testator was not to the best of our knowledge, information, or 
belief, at the time of his death seised of or entitled to any real 
estate whatsoever. 

10 We have, according to the best of our knowledge, infor- 
mation, and belief, set forth in Schedule IV. hereto, the 
particulars of all the incumbrances affecting the said testator's 
real estate, and what part thereof such incumbrances respec- 
tively affect. 



286 APPENDIX II. 

11. We have in the account marked [b], now produced and 
shown to us, according to the best of our knowledge, infor- 
mation, and belief, set forth a full account of all the rents and 
profits of the said testator's real estate which has come to our 
hands or to the hands of any of us, or to the hands of any 
person or persons by our order, or the order of any of us, or 
for our use, or the use of any of us, and the times when the 
names of the persons from whom, on what account, in respect 
of what part of such estate the same have been received, and 
the times when the same became due, and also a like account 
of the disbursements, allowances, and payments made by us, 
or any or either of us, in respect of the said testator's real 
estate, or the rents and profits thereof, and the times when 
the names of the persons to whom and the purposes for which 
the same were made. 

12. And we, each speaking positively for himself, and to 
the best of his knowledge and belief as to other persons, 
further say that, except as appears in the said account marked 
[b], we have not, nor has any of us, nor has any other person 
by our order, or the order of any of us, or for our use, or for 
the use of any of us, possessed, received, or got in any of the 
rents or profits of the said testator's real estate, nor any 
money in respect thereof, and that the said account marked 
[b] does not contain any item of disbursement, payment, or 
allowance, other than such has actually been disbursed, paid, 
or allowed, as above stated. 
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[A.] 

This account marked [a] was produced and shown to A B, 
C Dy and E /% and is the account referred to in their affidavit 
sworn this day of 

Before me \to be signed here by commissioner or officer before 
whom the affidavit is sworn."] 

Receipts, 



No. of 
Item. 


Date when 
received. 


Names of persons 

from whom 

received. 


On what account received. 


Amount 
received. 


I 
2 

3 
4 


18 . 


Evans and Co. 
John James - 


Found in house. 
Balance at bankers'. 
Half-year's dividend on 

;£'2,ooo, £z per cent, 

annuities due. - 
Bond debt of ;f 300 and 

interest from 

to 
Bond debt of £zoo and 

interest from 

to 


£ s. d. 


5 




Samuel Jones - 




6 




James Evans - 


Half-year's rent of lease- 
hold house due 




7 




James Williams 


Produce of sale of the 
above leasehold house. 





Disbursements, 



No. of 
Item. 


Date when 
paid or 
allowed. 


Names of persons 

to whom paid 

or allowed. 


For what purpose paid or 
allowed. 


Amount 
paid or 
allowed. 


I 
2 

3 
4 


18 . 


James Price - 

Messrs. A. &B. 
John George - 

James Price - 


Undertaker's bill for fu- 
neral. 

Expenses of Probate. 

A debt due to him for me- 
dical attendance. 

Bond debt of ;f i,00O and 
;f 25 for interest thereon 
from 
to 


£ s. d. 
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[B.] 



This account marked [b] was produced and shown to A B, 
C Df and £ F^ and is the account referred to in their affidavit 
sworn this day of 

Before me [to be signed here by commissioner or officer before 
whom affidavit is swom,'\ 

Receipts. 



Naof 
Item. 


Date when 
received. 


Names of persons 
from whom 
received. 


On what account and in res- 
pect of what part of the EsUte 
received, and when due. 


Amount 
received. 


I 

2 


I8 . 


John James - 
John James - 


Half-3'ear*s rent for farm 
in parish of 
1 due 
Same as No. i, due 


£ s. d. 



Disbursements, 



No. of 
Item. 


Date when 
paid or 
allowed. 


Names of persons 

to whom paid 

or allowed. 


For what purpose paid or 
allowed. 


Amount 
paid or 
allowed. 


I 

2 

3 


I8 . 


Sun Insurance 
Office 

Thomas Car- 
penter 

James Francis - 


One year's insurance 

against fire, due 
Repairs at John James' 

farm. 
Income tax, half-year due 

loth October. 


£ S, d. 



The First Schedule above referred to, 

1. ;^5o cash in the house. 

2. ;^ioo cash at the testator's bankers, Messrs. A and B, 

3. ;^iooo consolidated J[,z P^r cent, annuities standing in 
the testator's name. 

4. ;^io due from John James for half-year's rent of house 
at ^J^oiJVIichadmsis,. 1882^ 
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S- £3^ 6s. 8d. balance remaining due from John Thomas 
on account of half-year's rent of farm at , to Michaelmas, 

1882. 

6. ;;^3oo, a debt due from Samuel Jones on a bond, with 
interest from , at per cent. 

7. A leasehold house, situate at , held under a lease 
for a term of , which will expire on , at a rent of j£ 

a year, underlet to James Evans for a term which will expire 
on at a rent of j£s^ a year. 

8. jC2^f half-a-year's rent due from the said James Evans 
to 

The Second Schedule above referred to, 
[The particulars to be set forth in the same manner as above.] 

The Third Schedule above referred to, 
[To contain a short particular of the real estate.] 

The Fourth Schedule above referred to, 

[To contain a short particular of the incumbrances, and 
showing what part of the above real estate is subject to each.] 
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H.— CERTIFICATE OF THE MASTER. 

In pursuance of the directions given me by Mr. Justice 

, I hereby certify that the result of the accounts and 

enquiries which have been taken and made in pursuancie of 

the judgment [or order] in this cause dated the day of , 

is as follows: — 

1. The defendants , the executors of the testator, 
have received personal estate to the amount of j£ , and 
they have paid, or are entitled to be allowed on account 
thereof, sums to the amount of j£ , leaving a balance due 
from [or to] them of j£ on that account. 

The particulars of the above receipts and payments appear 
in the account marked , verified by the affidavit of , 

filed on the day of , and which account is to be filed 

with this certificate, except that in addition to the sums 
appearing on such account to have been received, the said 
defendants are charged with the following sums [state the same 
here or in a schedule'] and except that I have disallowed the 
items of disbursement in the said account numbered , and . 

2. The debts of the testator which have been allowed are 
set forth in the schedule hereto, and with the interest 
thereon and costs mentioned in the schedule are due to the 
persons therein named, and amount altogether to jQ 

3. The funeral expenses of the testator amount to the sum 
of jQ which I have allowed the said executors in the said 
account of personal estate. 

4. The legacies given by the testator are set forth in the 
schedule hereto, and with the interest therein mentioned 

remain due to the persons therein named, and amount alto- 
gether to jQ 

5. The outstanding personal estate of the estator consists 
of the particulars set forth in the schedule hereto. 
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6. The real estate to which the testator was entitled con- 
sists of the particulars set forth in the schedule hereto. 

7. The defendants have received rents and profits of the 
testator's real estate^ etc. [in a form similar to that provided 
with respect to the personal estate.'] 

8. The incumbrances affecting the said testator's real estate 
are specified in the schedule hereto. 

9. The real estates of the testator directed to be sold, have 
been sold, and the purchase-monies amounting altogether to 
jQ have been paid into Court. 

N.B. — The above numbers are to correspond with the num- 
bers in the order ^ after each statement; the evidence 
produced is to be stated as follows: — 

The evidence produced on this account [or enquiry] consists 
of the probate of the testator's Will, the affidavit of A B, filed 
, and paragraph numbered of the affidavit of C D, 

filed 

* Supra, App. II. c, I. 
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I.— REQUEST TO SET DOWN CAUSE FOR 
FURTHER CONSIDERATION. 

In the High Court of Justice. 

Chancery Division. 
Mr. Justice 

A V. B. 

I request that this cause, the further consideration whereof 
was adjourned by order of the day of may be set 

down for further consideration before Mr. Justice 

C Df plaintiflF's solicitor. 
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J.— ORIGINATING SUMMONS. 

In the High Court of Justice. 

Chancery Division. 
Mr. Justice 

In the matter of the Estate of A B, late of , in the 

County of , Esquire, deceased. 

Between C Z>, plaintiff, and E F and G //, defendants. 

Upon the application of C i?, of , in the County of 

, Esquire, who claims to be a creditor upon the estate 
of the above-named A B. Let E F and G //, the executors 
of the said A -B, attend at the Chambers of Mr. Justice , 

at the Royal Courts of Justice, Strand, on the day of , 
189 , at o'clock in the noon, and show cause if they 
can why an order for the administration of the real and per- 
sonal estate of the said A B, by the High Court of Justice, 
should not be granted ^ 

Dated day of , 189 . 

This summons was taken ont by A and 5, of Lincoln's Inn, 
in the County of Middlesex, solicitors for the plaintiff. 

^ Or for any of the other purposes mentioned, supra, p. 253. 
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property, 175, 176; may be sued 
as representing the estate, 245. 

Admission of assets, 76, 77, 221. 

Advancement under the Statute of 
distribution, 141-145 ; object of the 
Statute, 144, 145 ; conditions under 
which the Statute applies, 142, 143 ; 
definition of, 143-145. 

Advertisement (for creditors), effect 
of, 201, 202, 247. 

Affidavit, by executor, 236 and App. 
I. b; by administrator, 237, 238 
and App. I. d ; evidence by in ad- 
ministration actions, 244; as to 
creditors claims, 247 and App. II. 

G. 

AUen, capacity of, to make will, 74 ; 
wife of alien enemy could make a 
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will, 73; Lord Kingsdown's Act 
does not apply to, 47 ; nor Lord 
Campbell's Act, 1S4, n. I. 

Alienation, growth of power of, 10- 
12 and 12, n. 3 ; rule against per- 
petuities, a rule in favour of, 86. 

Alteration of will, 53-59 ; presump- 
tions as to, 60, 61. 

Ancestor, descent of land to, 1 10 ; 
maternal and paternal, 1 1 3, 1 56- 1 58. 

Anglo-Saxons, 2, 3, 4, 8. 

AnintMS revocandi^ 55, 56, 57, 58, 59, 
60, 61. 

Animus Ustandi^ 44. 

Appointment, power of, married 
women could make wills under, 
73 » general and special, 87 ; gene- 
ral powers equivalent to property, 
177; when assets to pay debts, 
204 ; when equity will aid imper- 
fect execution of, 204. 

Ascendants, preference of male to 
female, 112, 156-158. 

Ascent of inheritances, no, 152, 153. 

Assent, see Consent 

Assets, donatio mortis causa is, 84 ; 
definition of, 191 ; legal and equit- 
able, 191, 193, 194; real and per- 
sonal, ibid; assets liable to the 
payment of debts, 192-195 ; to the 
payment of legacies, 195, 205-209 ; 
order in which debts are paid from 
assets : — general rules, 196, 197 ; 
where an insolvent estate is ad- 
ministered in Chancery, 197-201 ; 
order in which legacies are paid 
from assets, 202, 203 ; order in 
which assets are liable to pay debts, 
203, 204 ; mortgage debts, 204, 205 ; 
marshalling assets, 209-212 ; ob- 
jects of marshalling, 209, 210, 21 1, 
212 ; as between specialty and 
simple contract creditors, 210, 211 ; 
as between secured and unsecured 
creditors, ibid ; as between legatees 
and creditors, 211; as between 
legatees, and legatees ibid ; in cases 
of charitable bequests, 212. 

Attainder, 73, 125. 

Attestation of wills, 37-42 ; (s^# Will) 
capacity to attest, 74, 75. 

Attorney, power of, 46. 

Aunts, see Uncles. 

Autre w>, estates pur^ will of, 30; 
nature of, ibid ; intestate succession 
to, 150, 151 ; assets to pay debts, 
150; how affected by the Land 
Transfer Act, 178. 



B. 

Bacon, 158. 

Banker's deposit note, donatio merits 

causa of, 85. 
Bankruptcy {see Insolvent estates), 

when an estate can be adminis- 
tered in, 197, 254. 
Birthrighte, 4, 5. 7. 
Blackstone, 10, 106, 107, 113, 117, 

118, 119, 120, 135, 152, 155, 158. 
Blindness causes no testamentary 

incapacity, 68. 
Bond, 132, 134; administrator's, 238 

and App. L b. 
Borough English, 115. 
Bracton, 5, 8, 1 1, 12, 15, 17, 126, 152, 

153, 154, 156, 157. 
Breach of promise of marriage, 183, 

188. 
Breach of trust, 189. 
Britton, 117, 152, 154. 
Brothers and sisters, descent to 

traced through ancestor, no; their 

succession to personalty, 147. 
Business, see Trade. 



C. 

Caeterorum grant, 167. 

Campbell's (Lord) Act, application of, 
184, n. I ; gives right of action to 
the representative, 184; nature of 
such right of action, 184, 185. 

Canon law, 12. 

Capita, pert HI* 

Cavea^ 239, 240 and App. L 6. 

Certificate of the master, 248 and 
App. IL H. 

Chambers, proceedings in, 246-249. 

Chancellors, equitable jurisdiction of, 
I ; increases at the expense of the 
Ecclesiastical Courts, 18-20; in- 
ventors of rule against perpetuities, 
86. 

Chancery Division, see Court 

Charity, property given to a, not 
within rule against perpetuities, 
93 ; what is a charitable use, 97, 
98 ; Statutes dealing with gifts to, 
96, 97i 98 ; property coming with- 
in the Act of 1888, 97 ; new pro- 
vision of the Act of 1 89 1, 98; effect 
of gifts which infringe these Sta- 
tutes, 99. 

Chattels, personal, 179; real, 178; 
liability of the representative under 
covenants in leases, 179. 
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Cheques, when valid as a donatio 
tnortis causOf 85. 

Chief Clerk, 243, n. I. 

Children, legacies to children of the 
testator, 80; their right to per- 
sonalty of the deceased : — ^under 
the old law, 130-133 ; under Sta- 
tutes of Distribution, 140-145. 

Choses in action, what are, 135 ; 
right of husband to his wife's, 
I35» '37 ; right of wife to, 138, 
139 ; for what choses in action oif 
the deceased the representative can 
sue, 181, 182. 

Civil Law, 13, 20; conception of a 
will at, 31, 32 ; of donatio mortis 
causa^ 83 ; rules as to reckoning 
degrees of kindred, 145. 

Class, gifts to a, 88 ; when one of a 
class may represent the others, 245. 

Codicil, nature of, in English law, 32 ; 
will revoked partially by and then 
republished, 62, 63 ; gift by, to wit- 
ness of will, 75. 

Coke, 49, 119, 120, 122. 

Collateral relations, descent of land 
to, no. 

Colligendum, see Letters ad Coliigeti" 
dum. 

Common form, probate in, see Pro- 
bate. 

Common law, origin of, i, 2, see 
Court 

Compound and compromise, the re- 
presentative's power to, 215, 2i6 ; 
Court may assent to, 245. 

Conditions to legacies, 81 ; differ from 
limitations, 81 ; precedent and sub- 
sequent, 87, 88. 

Conjoint will, see Mutual will. 

Consanguinity, lineal and collateral. 

Consent, executor's needed to perfect 
legatee's title, 76, 77 ; is an admis- 
sion of assets, ibid ; not needed for 
donatio mortis causa^ 84. 

Contingent: — debts, 197, 200; lega- 
cies, 79, 80; remainders, 92, 177; 
wills, 61. 

Contract not to revoke will, 50, 51 ; 
on what contracts of the deceased 
the representative can sue, 181 ; 
on what he cannot, 183 ; new con- 
tracts made by the representative : 
where he can sue as representa- 
tive, 181 ; where he can be sued, 
190^ 191 ; where personally liable, 
190, 213, 214 ; power to sue on the 



deceased's contracts, 216; made by 
representative to pay the deceased's 
debt, 221. 

Convejrance, early wills a form of, 5, 
8 ; wills of realty regarded as, 
27, 28. 

Coparceners, 4 ; origin ofj 108, 109 ; 
descent from, 109. 

Copyholds, wills o^ before the Wills 
Act, 29 ; devolution of under the 
Land Transfer Act, 30, 176, 178; 
intestate succession to, 114-116 ; 
escheat of trust and mortgsige es- 
tates in, 127, 128; effect of en- 
franchisement of| 128. 

Cornwall (Duchy of), 149. 

Corporation, see Mortmain. 

Courts: — King's Court, i, 9, 10, 13, 

14,15- 
Ecclesiastical Courts, 2, 13-18, 19, 

30, 31, 131-133. 232. 
Court of Probate, 2, 19, 20. 
Court of Equity, 17, 20, 231. 
Probate Division, 2, 134, 231 ; its 
jurisdiction, 232-234 ; non-con- 
tentious business, 235-240 ; pro- 
bate in common form, 235-237 ; 
grants of administration, 237- 
239 ; revocation of probate or 
grants of administration, 239 ; 
caveats, 239, 240 ; contentious 
business, 240-242 ; probate in 
solemn form, 240, 241 ; interest 
causes, 241, 242 ; actions to re- 
voke grants of probate or ad- 
ministration, 242. 
Chancery Division, 20, 134, 231 ; 
its jurisdiction, 233, 234 ; actions 
for administration, 243-251 ; be- 
gun by writ, 243-249 ; by ori- 
ginating summons, 249-251 ; 
special kinds of relief given hy 
the, 251-254 ; jurisdiction where 
estate is insolvent, 254. 
Queen's Bench Division, 20, 231. 
Covenants running with the land, 

185, 187. 
Creditors, their right to get adminis- 
tration, 168 ; see Assets, Debts. 
Crown, the, will of, 74 ; forfeiture to, 
125 ; escheat to, ibid ; right to suc- 
ceed to personalty, 148, 149 ; to be 
appointed administrator, 168 ; debts 
to, 196 ; priority of, not affected by 
section 10 of the Judicature Act, 
199. 
Curtesy, 12, Ii6-I2i ; origin of, 
116-118; requisites for, 118-120; 



804 



INDEX. 



over equitable estates, 120, 121 ; 
effect of Married Women's Pro- 
perty Acts on, 121. 

Customary freeholds, wills of, 29; 
do not fall within the Land Trans- 
fer Act, 176. 

Customs as to succession to realty, 
116; as to husband's and wife's 
rights of succession to realty, 117, 
122 ; as to rights of wife and chil- 
dren to succeed to personalty, 129- 

Cyfris doctrine, 90-92. 

D. 

Damages for tort not provable in 
bankruptcy, 199. 

Daughters, see Coparceners. 

Deafness causes no testamentary in- 
capacity, 65. 

Death, will speaks from, 27-29, 63, 
n. I, 77, 78. 

Debts not transmissible on death in 
early times, 6 ; by simple contract, 
194, 195 ; by specialty, I93-I95 I 
future debts, 197 ; contingent, ibid, 
201, 202 ; what are provable when 
the estate is administered as insol- 
vent, 199, 200; mortgage debts, 
204, 205 ; representative's power 
to pay, 216. 

Deed poll valid as a will, 44. 

Default, see Wilful default. 

Degrees of kindred, how reckoned, 
103, 145, 168. 

Delay in proceedings in chambers, 
248, 249. 

Delegatus non potest delegare^ 222, 
223. 

Delivery required for donatio mortis 
causa^ 84, 85. 

Demonstrative legacy, 78, 202. 

Descendants lineal represent their 
ancestor, 109; preference of male 
and female, 107, 112. 

Destruction of will, 53, 54. 

Devastavit, 222, 223. 

Devise of realty always specific, 28, 
77, 78 ; how effected, 26, 27 ; con- 
ditional devises, 81 ; effect of de- 
vise to heir, 106, 107 ; when liable 
for testator's debts, 204. 

Devisee must get executor's consent, 
76, 77 ; residuary, 82 ; liability of, 
187, 188, 204, 205 ; under Statutes 
of Fraudulent Devises, 193, 194. 

Distribution in Saxon time, 15 ; pro- 



cess by which Elcclesiastical Courts 
got jurisdiction over, 13-18 ; not 
till a year from death, 149, 203 ; 
Statute of, see Statutes. 

District registry, 236, 237, 239, 240. 

Domicil, 47, n. 3, 48. 

Donatio mortis causa^ 83-85 ; de- 
finition, 83 ; how like legacies, S3, 
84 ; how like gifts inter vivos, 84 ; 
conditions of their validity, 84, 85 ; 
of what they can consist, 85. 

Dower, 12, 121-125 ; before Dower 
Act, 121 ; no right to from equit- 
able estates, 122, 123 ; how barred 
under the Statute of Uses, 122; in- 
equity, 123 ; the Dower Act, 124 ; 
the position of the tenant by dower, 
125. 

Drunkenness, effect of, on a will, 67. 

Dumbness causes no testamentary 
incapacity, 68. 



Easements, 93. 

Ecclesiastical Courts, see Courts. 

Eldon, 28. 

Employers' Liability Act, 185. 

Enquiries, see Account. 

Equitable assets, see Assets. 

Equity, Courts of, see Courts. 

Escheat, 12, 125-128 ; distinguished 
from forfeiture, 125 ; extended by 
Intestates' Estates Act, 126; a legal 
incident, 127 ; in case of trust or 
mortgage estates, 127, 128. 

Estates tail, 92, 177 ; in fee simple, 
177. 

Evidence as to due execution of will, 
3&-40, 42 ; as to presumed revoca- 
tion, 52 ; as to revocation by sub- 
sequent will, 56, 57 ; as to a lost 
will, 59, 60 ; as to sanity, 65 ; as to 
undue influence, 69 ; as to a will 
made by a legatee, 70. 

Executor, real estate vests in, 27, 104 ; 
consent to legacies and devises, 76, 
77 ; when he can take the property 
beneficially, 82, 83; definition of, 
162 ; who can be, 161, 162 ; dif- 
ferent kinds of, 162 ; several, 165 ; 
appointment may be absolute or 
qualified, 165 ; transmission of 
office, 166; estate of, 173, 174; 
title to property, 175 ; to choses in 
possession, 1 76^180 ; to real estate, 
176-178 ; to choses in action, 181— 
186 ; on what choses in action he 
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can sue, 181, 182, 183-185; on 
what he cannot, 182, 183, 185, 186 ; 
liabilities of the deceased on which 
he may be sued, 187-191, see Debts,* 
Assets; his powers, 212-221; 
powers incident to his office, 212- 
216; powers, the exercise of which 
exposes him to personal liability, 
216-221 ; conferred by law, 2 1 6, 
217; by the testator, 217-221; 
when liable for his own acts or 
defaults, 221-223 ; his rights, 224- 
227 ; probate of will by, 236-237 ; 
may be sued as representing the 
estate, 245. 

Executor de son tort^ who is, 162, 
163-165; what acts will make, 
163, 164 ; his legal position, 164, 
165. 

Executor according to the tenor, 162. 

Executory devise, 87. 

Executrix, married woman as could 
make will, 73 ; can be without hus- 
band's consent, 161, 162. 

Exoneration of personal estate from 
payment of legacies, 207. 

F. 

Falsify, see Surcharge. 

Father, his right to succeed to real 
property, no, 112, 113; to per- 
sonality, 146. 

Fear, will made under influence of, 

69. 

Fetne covert^ see Married woman. 
Feudalism, influence of on law of suc- 
cession, 107-109. 
Fixtures, 179, 180. 
Fleta, 16, 154, 156. 
Folkland, 7. 

Foot or end of will, meaning of, 36. 
Force, will made under influence of, 

69. 

Foreignor, see Alien. 

Forfeiture, destroyed contingent re- 
mainders, 92 ; definition of, 125. 

Form of will, see Will ; according to 
the Wills Act, 34-44 ; nuncupative 
wills, 45 ; wills of seamen, 45-47 ; 
under Lord Kingsdown's Act, 47, 
48 ; in which it may be drawn up, 

44. 
Fraud, will made under influence of, 

69. 

Frauds, Statute of, see Statutes. 
Fraudulent devises, see Statutes, 193, 
194. 



Fraudulent preference, 201. 

Freebench, 117, 124. 

Friendly Society, priority of debts 

due to, 199, 200. 
Funeral expenses, 216, 217. 
Further consideration, 249. 

G. 

Gavelkind, succession to lands sub- 
ject to custom of, 114; curtesy of 
such lands, 117 ; dower, 122, 124. 

General legacy, 77; differences be- 
tween general and specific, 78, 79 ; 
see Legacy ; when liable to be taken 
to pay debts, 204. 

Gifts, see Donatio mortis causa ; 
inter vivoSf 84. 

Glanvil, 4, 7, 10, II, 12, 14, 15, 126, 
152, 156. 

Gradual scheme of intestate succes- 
sion, 103, 104, 140. 

Grandchildren, when they take per 
stirpes, when per capita, 141. 

Grandparents, succession to realty, 
113, 114; to personalty, 147, 148. 

Great-grand-parents, succession to 
personalty, 148. 

H. 

Hale, 158. 

Half-blood, succession to realty: — 
under present law, in, 1 12 ; under 
old law, 154, 155; to personalty, 
146. 

Hardwicke (Lord), 84. 

Heir, apparent and presumptive, lo ; 
restraints or alienation in favour 
of, 10-12 ; legacy of personal es- 
tate to, 90 ; his title to realty, 27, 
104 ; advancements to, 143 ; right 
of action on the deceased's con- 
tracts, 185, 186 ; when he could be 
sued, 187, 188, 192-195, 204, 205. 

Heirlooms, 179. 

Heres, 20, 32. 

Heriot, 12. 

Holmes, 153. 

Hotchpot, 143. 

Husband, see Curtesy, Dower; not 
afiected by Statutes of Distribution, 
130, 133, 136; his rights to suc- 
ceed to his wife's personalty: — 
before the M. W. P., 135-137 ; 
after, 137, 138; administrator to 
his wife, 167. 
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Idiot, mi InMnity. 

Illiterate tesUtors, 68. 

Imperfect gifts, 85. 

Inoonsistent wills, 56, 57. 

Incorporeal bereditaments, escheat 
o( 126 ; vest in the real represen- 
Utive, 177. 

Indemnity, the representative's right 
o( 196; need of before paying 
legacies, 201 ; in case of powers 
conferred by law on the represen- 
tative, 217, 226, 227; where con- 
ferred by the testator, ibid, 220, 
221. 

Infant, capacity to make a will, 45, 
64 ; to attest a will, 74. 

Influence, undue, meaning of, 68 ; 
what amounts to, 68, 69 ; burden 
of proof of, 69, 70. 

Inheritances, definition ofj 106. 

Insanity, effect of on a vdll, 64 ; the 
test of, 6^ ; ludd intervals, 65, 66 ; 
partial, to, 67 ; of witnesses to a 
will, 74, n. 3. 

Insolvent estates, rules of bankruptcy 
apply in the administration of, 197- 
201 ; secured and unsecured cre- 
ditors, 198; debts and liabilities 
provable, 199; valuation of annui- 
ties and future and contingent 
liabilities, 200 ; no other bank- 
ruptcy rules apply, 200, 201. 

Intention, ate Animus \ to republish 
virill, 62, 63. 

Interest causes, 241, 242. 

Intestate succession, 4, 5, 6 ; juris- 
diction over in case of personalty, 

13-18. 
Inventory, 132. 



J. 

Joint tenancy, 178. 

Jointure, le^, 122 ; equitable, 123. 

Joint wills, seg Mutual wills. 

Judgment, set Administration ; de- 
claratory, 252, 253. 

Judgment crcKiitors, priority of not 
affected by section 10 of the Judi- 
cature Act, 199, 

Judgment debts, sie Debts. 

Judicature Acts, seg Statutes, 
urisdiction, see Courts. 
Jus nunriti, 135, 137, 138, 139, 167. 



Kin, next of, see Next of kin. 
King, see Crown. 
King's Courts, see Comts. 
Kingsdown's Act, see Statutes. 



Lancaster (Duchy of), 149. 

Land, see Realty. 

Lapse of legacies : — usual rule, 79 ; 
of legacies to children, 80. 

Lease, invalid as a will, 44 ; liability 
for covenants in a, 179. 

Legacy, jurisdiction over, 13-18 ; de- 
finition of, 76 ; consent of executor 
needed, ibid ; general, 77 ; specific, 
ibid ; demonstrative, 78 ; differences 
between general and specific lega- 
cies, 78, 79 ; vested and contingent, 
79, 80; legacies to children, 80; 
conditional legacies, 81 ; given to 
be enjoyed in succession, 81, 82 ; 
residuary legatee, 82; right of 
executor where there is no resi- 
duary legatee, 82, 83 ; legacy to a 
man and his executors, 79, 80; 
what assets are liable to pay, 195 ; 
priorities of, 202, 203; order in 
which assets are liable to pay, 205- 
209 ; the general law, 206 ; how 
modified by directions in a will, 
206-208 ; effect of the Land Trans- 
fer Act, 208, 209. 

Legal assets, see Assets; right of 
retainer from, 225. 

Legal estate, in whom it vests before 
grant of administration, 175, 176. 

Legatee, will made by, 70; cannot 
be a witness, 74, 75 ; assets mar- 
shalled in £Eivour o^ 211. 

Lettera ad CoUtgeMdum^ 169. 

Limitations distinguished from con- 
ditions, 81. 

Limited administration, 170, 171. 

Limited executor, 165. 

Limited probate, 171. 

Littleton, 117, 155. 

Locke King's Acts, 205. 

London, custom of, 130, 131. 

Lord, feudal ; rights of succession, 6; 
cannot prevent alienation inter 
vivos, 10, 12, n. 5 ; influence of on 
law of succession, 12, 108, 109. 

Lost will, 6a 

Lunatic, see Insanity. 

Lyndwood, 16, 18. 
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Magna Cartas 12, 15, 17. 

Maine, 4, 31. 

Maitland (Professor), 3, 5, 7, 9, 14, 

15, 17, 107, 117, 152. 
Manors, lords of, 14. 
Mariner, wills of, 45-47. 
Marital rights, see Jus ntariH, 
Mark, good as signature of will, 

35- 

Marriage, eflfect of on will, 51-53 ; a 
gift of wife's chattels to husband 
at common law, 135. 

Married women, wills o^ 70-73 ; 
before the Wills Act, 70, 71 ; wills 
of separate estate before the M. W. 
P., 71, 72 ; eflfect of the Act of 1882, 
72 ; of the Act of 1893, 73 J will 
made with husband's consent, 73 ; 
other cases of wills of, ibid ; their 
right to succeed to their husband, 
see Widow ; capacity to be execu- 
tors, 161, 162. 

Married Women's Property Acts, see 
Statutes. 

Mai*shalling assets, see Assets. 

Masters, 246. 

Maternal ancestors postponed to 
paternal, 112, 156-158. 

Merger, destroy«l contingent re- 
mainders, 92 ; executor's estate 
will not merge in his own, 173. 

Military service, wills made by per- 
sons on, 45. 

Mind, weakness of, 65. 

MistaJse of fact and law, 57-59. 

Mixed fund for payment of debts and 
legacies, 208. 

Montesquieu, 3. 

Mortgage, donatio mortis causa of, 
84; escheat of mortgage estates, 
127 ; payment of mortgage debts, 
204, 205. 

Mortmain, rule against perpetuities 
does not apply to land held in, 93 ; 
gifts in mortmain distinguished 
from gifts to charitable uses, 95 ; 
statutory restrictions on gifts in, 
95, 96 ; their reason, 96 ; eflfect of 
attempted gifts in, 99. 

Mother, succession of to realty, 
no, 112, 113; to personalty, 146, 

147. 

Motion for judgment in an adminis- 
tration action, 245, 246; to vary 
master's certificate, 248. 

Mutual wills, 49, 50. 



N. 

Nephews and nieces, succession to 
personalty, 141, n. I, 147, 148. 

Next of kin, succession to personalty, 
145-148 ; who are, 145 ; their right 
to a grant of adxninistration, 167, 
168. 

Notice of proceedings, 245; of an 
administration judgment, 247. 

Nuncupative will, when valid, 45. 



O. 

Oath, see AfiSdavit 

Obliteration, eflfect of on a will, 53, 54. 

Occupancy, general and special, 150. 

Ofl&cial solicitor, 249. 

Ordinary, see Courts. 

Originating summons, definition o( 
249 ; for administration of an es- 
tate, 249-251 ; who may take out 
an, 249, 250 ; who is served with, 
250; object of, 249, 250, 251; 
jurisdiction of Court on an, 250, 
251 ; questions which cannot be 
settled on an, ibid; under order 
Iv. r. 3, 253, 254. 



P. 

Parage, 4. 

Paraphernalia, 135, 138, 180; when 
assets to pay debts, 204. 

Parentelic, scheme of intestate suc- 
cession, 103, 104, 140. 

Patema paterms^ matema materms^ 
no, 154, 156. 

Paternal ancestors preferred to ma- 
ternal, 112, 156-158. 

Partial insanity, see Insanity. 

Pars rationabiliSf see Reasonable 
part 

Payment of debts, see Debts. 

Payment of legacies, see Legacies. 

Per capita, see Capita. 

Per stirpes, see Stirpes, 

Perpetuity, the rule against, 86-93 ; 
origin of, 86, 87 ; period from 
which time is reckoned, 87; to 
which time is reckoned, 87 ; con- 
ditional limitations, 87, 88; class 
gifts, 88, 89 ; possible events only 
considered, 89, 90; the C)hpres 
doctrine, 90-92 ; exceptions to the 
rule, 92, 93 ; eflfect of limitation^ 
which transgress the rule, S4t 95 « 
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distinguished from rule against 
accumulations, 93, 94. 

Personal estate, intestate succession 
to, 129-149 ; compared with in- 
testate succession to realty, 146; 
liability to payment of debts, 203 ; 
of legacies, 206. 

Plowden, 15S. 

Possibility double, 92, n. 5. 

Powers of appointment, see Appoint- 
ment. 

Powers of the representative, see 
Executor. 

Preference, right of, 224, 226. 

Prerogative, 148, 149. 

Presumption, where witnesses to will 
have no recollection, 3&-40 ; kinds 
of, 60 ; as to revocation of will, 59, 
60 ; as to alterations in will, 60, 
61 ; as to sanity, 65 ; as to a lucid 
interval, 65, 66 ; as to undue in- 
fluence, 69, 70 ; as to will made by 
a legatee, 70 ; as to executor's con- 
sent, 77 ; as to the purchaser, io6. 

Primogeniture, origin of, 107, 1 08. 

Priority of specific legacies, 78, 79, 
202, 203 ; of debts : — under general 
law, 196 ; in bankruptcy, 199, 200 ; 
if the estate is administered as in- 
solvent, ibid. 

Probate, Court of, see Courts; of 
vrills, 13-18 ; of sovereign's will, 
74 ; of will of realty, 232, 233 ; 
what it is, 235 and App. I. a; 
who can take, 236; in common 
form, 235-237 ; in solemn form, 
240-241 ; action to revoke, 242. 

Prohibition, writ of, see Writ. 

Promissory notes, when valid as 
donatio mortis causa^ 85. 

Publication not required for validity 
of a will, 38. 

Pur autre vie^ see Autre vie. 

Purchaser, definition of, io6 ; colla- 
terals must be of the blood of, no, 
III, 154; total failure of heirs of, 
1 14 ; legacy to a, 202 ; can get a 
good title from the executor, 213, 
214, 215. 



R. 

Ramsey Cartulary, 9. 
Rat<ss, priority of where estate is in- 
solvent, 199. 
Real assets, see Assets. 
Real Property Commissioners' report 



on forms required for wills of per- 
sonalty, 32 ; recommendation as to 
stock of descent, 107. 

Realty, succession to differs from 
that to personalty, 146 ; power of 
executor to sell, 165 ; what is for 
purposes of the Land Transfer Act, 
176 ; assets for payment of debts, 
*94» 195 J for payment of legacies, 
195, 205-209 ; order in which it is 
liable to pay debts, 203, 204 ; to 
pay mortgage debts, 204, 205 ; will 
of, 25-30. 

Reasonable part, 7, ii, 130-132. 

Receipts, the representative's power 
to give, 215. 

Relation, back of administrator's title, 

175. 

Remainder, contingent, question whe- 
ther they are affected by rule 
against perpetuity, 92 ; what will 
pass to the representative, 177. 

Remoteness, see Perpetuity. 

Rent service and charge, escheat of, 
126; who can sue for, 185; who 
can be sued for, 187, 188. 

Renunciation, executors and admin- 
istrators, App. I. F. 

Representation, rule of, 109 ; under 
Statutes of Distribution, 140, 141, 
147, 148. 

Representative, see Executor, Ad- 
ministrator. 

Republication of will, 61-63 J needed 
for will of married women, 71, 72; 
M. W. P., 1893, 73. 

Reputed ownership, 201. 

Residue, who may take, 82, 83 ; 
when the right to vests, 203. 

Retainer, not affected by section 10 
of the Judicature Act, 199 ; right 
of, 224-226 ; destroyed by appoint- 
ment of a receiver, 225 ; or if an 
estate is wound up in bankruptcy, 
ibid ; not if wound up as insolvent 
in Chancery, 226 ; origin of, ibid. 

Revocation of will, see Will ; pre- 
sumed, 51-53; express, 51-59; 
presumptions as to, 59, 60 ; of 
donatio mortis causa^ 83, 84; of 
probate in common form, 237 ; in 
solemn form, 241 ; of grants of ad- 
ministration, 239 ; actions for re- 
vocation of probate or administra- 
tion, 242. 

Roman Catholics, gifts to, when valid, 

99. 
Roman Law, see Civil Law. 
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S. 
Sanity, see Insanity ; presumption 

of, 65, see Presumption. 
Sealing not valid as signature of will, 

35- 

Seaman, see Mariner ; wills of at 
sea, 45. 

Selden, 6, 8, 14, 15, 16, 17. 

Separate property, will of, before M. 
W. P., 71, 72 ; after, 72, 73 ; hus- 
band's right to on death of wife, 

136, 137. 
Shifting and springing uses, 1 77. 
Short cause, 246. 

Signature of testator to will, 34-37. 
Simple contract debts, see Debts. 
Soldiers, wills of, 45. 
Solemn form, see Probate. 
Sons, see Primogeniture. 
Sovereign, see Crown. 
Special case, 252. 
Specialty, see Debts. 
Specific legacy, see Legacy ; 77, 79, 

202 ; when liable to be taken to 

pay debts, 204. 
Statement of claim, 240, 241, 242, 

App. I. H and i, App. II. b. 
Statute, merchant and staple, 178, 196. 
Statutes :— 

7 £d. I, c. I (Mortmain), 95 seq. 

13 Ed. I, c. I {De Donis\ 12, 118. 

13 Ed. I, c. 19 (Stat Westminister 

H), 95. 132. 
18 Ed. I, c. I (Quia Emptores\ 12, 

152. 
4 Ed, III, c. 7 (De bonis asportafis 

in vita tesiaioris)^ 183. 
25 Ed. Ill, Stat, v., c. 5. 183, n. 2. 

31 Ed. Ill, c. II (Administration), 
132, 136, 166, 167. 

15 Rich. II, c. 5 (Mortmain), 96. 
21 Hy. VIII, c. 5 (Administration), 

132, 136, 166, 167. 

27 Hy. VIII, c. 10 (Uses), 26, 122. 

32 Hy. VIII, c. I (Wills), 26, 29. 

I Ed. VI, c 14 (Superstitious Uses), 

99. 
43 Eliz. c. 8. 97, 63. 
12 Car. II, c. 24 (Military Tenures), 

26. 
22, 23 Car. II, c. 10 ; I James II, 

c. 17 (Distribution), 51, 83, 129, 

133, 139-149. 

29 Car. II, c. 3 (Statute of Frauds), 

29. 32. 136, 150. 221. 
29 Car. II, c. 7 ; 4, 5 Will, and 

Mary, c 24. 189. 
3 Will, and Mary c. 14; i Will. 



IV, c 47 (Fraudulent Devises), 

193. 194, 197. 
4, 5 Will, and Mary c 2. 131. 
7, 8 Will. Ill, c. 38. 131. 

2, 3 Anne, c. 5. 131. 

9 Geo. II, c. 36 (Charities), 96. 

II Geo. II, c. 18. 131. 

14 Geo. II, c. 20. 151. 

38 Geo. Ill, c. 87. 161, 171. 

39, 40 Geo. Ill, c. 88. 74. 

39, 40 Geo. Ill, c 98 (Thellusson 

Act), 94. 
55 Geo. Ill, c. 184. 236. 
55 Geo. Ill, c. 192. 29. 
I Will. IV, c 40 (Undisposed-of 

Residue), 82. 

3, 4 WiU. IV, c 27. 175 ; c 42. 183, 
184, 189 ; c 104. 126, 194, 197 ; 
c 105 (Dower), 124 ; c 106 (In- 
heritance Act), 104, 106 seq., 
120, 158; c. 115. 99. 

4, 5 Will. IV, c. 23. 127. 

I Vict c. 26 (Wills Act), 26, 30, 
28, 31, 32, 33, 38, 45, 51 saq., 
61,70, 74.77.80, 119, 151. 

9, 10 Vict c. 93 ; 27, 28 Vict. c. 95 
(Lord Campbell's Acts), 184. 

13, 14 Vict. c. 35 (Sir George Tur- 
ner's Act), 2J2. 

13, 14 Vict c. 60. 127. 

17, 18 Vict c. 113 ; 30, 31 Vict c. 
69 ; 40, 41 Vict c 34 (Locke 
King's Acts), 205. 

19, 20 Vict c. 94. 131. 

20, 21 Vict. c. 77 (Court of Probate 
Act), 20, 134, 167, 169, 232, 237, 
238. 

20, 21 Vict c. 85. 137. 

21, 22 Vict c. 95 (Court of Probate 
Act), 137, 171, 175. 

22, 23 Vict c. 35 (Lord St Leo- 
nards' Act), 106, 114, 201. 

24, 25 Vict c. 114 (Lord Kings- 
down's Act), 34, 47. 

28, 29 Vict c. 72 (Seamen's Wills), 
45 seq. 

32, 33 Vict c. 46 (Hinde Palmer's 
Act), 197. 

33 Vict. c. 14 (Naturalization Act), 

74. 

33, 34 Vict, c 125. 125. 

36, 37 Vict. c. 66 ; 38, 39 Vict c. 77 
(Judicature Acts), 20, 134, 197, 
225, 232. 

37, 38 Vict c. 78 (Vendor and Pur- 
chaser Act), 127. 

38, 39 Vict c 60 (Friendly Socie- 
ties), 196. 
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39, 40 Vict c. 18 (Treasury Solici- 
tor Act), 168. 

40, 41 Vict c. 18 (Settled Estates 
Act), 125. 

40, 41 Vict. c. 33 (Contingent Re- 
mainders), 27, 177. 

43, 44 Vict. c. 42 ; 60, 61 Vict c. 37 
(Employers Liability), 185. 

44, 45 Vict. c. 41 ; 45, 46 Vict c. 30 
(Conveyancing Acts), 127, 170, 
188. 

45, 46 Vict c. 75 ; 56, 57 Vict c. 
63 (Married Women's Property 
Acts), 72, 121, 132, 137 seq., 
161, 167. 

46, 47 Vict c. 49. 252. 

46, 47 Vict c. 52 ; 51, 52 Vict c. 
62; 53, 54 Vict. c. 71 (Bank- 
ruptcy Acts), 197, 199, 200. 

47, 48 Vict c. 71 (Intestate's Es- 
tates Act), 126, 128, 168. 

51, 52 Vict c. 42 ; 54, 55 Vict. c. 
73 (Mortmain and Charitable 
Uses), 96, 98, 212. 

52, 53 Vict c. 53 (Interpretation 
Act), 176. 

53, 54 Vict. c. 16. 96. 

53, 54 Vict. c. 20 (Intestate's Es- 
tates), 125, 139. 

55, 56 Vict c. 58 (Accumulations), 

94- 

56, 57 Vict c. 53 (Trustee Act), 
215, 216, 227. 

57, 58 Vict. c. 46 (Copyhold Act), 
117, 127. 

60, 61 Vict c. 65 (Land Transfer 
Act), 20, 27, 30, 76, 105, 134, 
161, 165, 172, 173, 176, 179, 185, 
187, 192, 195, 208,210,211, 212, 
214, 215, 233. 

Stirpes^ peVy 1 41. 

Stock of descent, see Purchaser. 

Stranger, right of to get administra- 
tion, 169. 

Stratford, 15. 

Succession, law of, meaning of in 
early times, 2-4. 

Summons, see Originating sum- 
mons ; to proceed, 247 ; to take 
opinion of judge on the master's 
certificate, 248. 

Superstitious uses, gifts to, 99, 100 ; 
effect of such gifts, ibid. 

Surcharging or falsifying, 248. 

Surety, when surety to administration 
bond must justify, 238, 239. 

Surrender, destroyed contingent re- 
mainders, 92. 



Tenant, by the curtesy, set Curtesy; 
in tail, see Estate ; pur autre vie^ 
see Autre vie. 

Tenor, see Executor according to the 
tenor. 

Testament, see Will. 

Testamentary expenses, 2i6, 217. 

Testamentary succession, 4, 5. 

Time, from which will of realty takes 
effect, 28, 29, 63, n. i, 77, 78. 

Title to land does not make stock of 
descent, 107 ; exception, 1 14 ; of 
representative, 175-186; see Exe- 
cutor; of honour, 171. 

Torts, see Actio personalis; com- 
mitted against the deceased on 
which the representative can sue, 
181, 182 ; by the deceased on which 
the representative can be sued, 189, 
190. 

Trade, power to, 218, 219. 

Transmission, of office of executor, 
166 ; of administration, ibid. 

Treasury Solicitor, 168. 

Trespass, action of, 183, 184, 189. 

Trust estates, escheat of, 127, 128 ; 
see Breach of trust. 

Trustee, see Executor. 



U. 

Uncles and aunts, succession to per- 
sonalty, 148. 

Underlease, power to, 215. 

Undue influence, see Influence. 

Unexecuted paper, when incorpor- 
ated with an executed paper, 42-44. 

Unsound mind, see Insanity. 

Uses, Statute of, 25, 26 ; shifting and 
springing, 87, 177 ; provisions as 
to jointure, 122. 



Vesting of property for purpose of 

rule against perpetuities, 87. 
Vested legacy, 79. 
Voluntary bond, 197. 
Volunteer, legacy to, 203. 



W. 

Wages, priority of, 199, 200. 
Wales, custom of, 130, 131. 
Warning, a, 240 and App. I. g. 
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Waste, S€i AcHo f>ers(maUs \ action 
for against the representative, 189. 

Wasting securities, 81, 82. 

Weakness of intellect, 65. 

Widow, see Dower, her right to per- 
sonalty under the old law, 130-133 ; 
rights on death of husband, 138- 
140 ; under Statutes of Distribution, 
139; under Intestates' Estates Act, 
ibid ; her right to be administratrix, 
167, 168. 

Widower, see Husband. 

Wife, see Married woman ; Widow. 

Wilful default, judgment on footing 
of, 244 and App. II. C. 

Will, forms of in early law, 8, 9 ; 
nature of will of realty, 25-30 ; of 
personalty, 30-33 ; of realty a con- 
veyance, 5, 8, 27, 28 ; of copyhold 
or customary freehold, 29 ; of es- 
tates pur autre wV, 30 ; power to 
make wills of personalty, 30, 130, 
n. 4 ; formalities now required for 
a valid will : — according to the 
Wills Act, 34-44 ; nuncupative 
wills, 45 ; wills of seamen, 45-47 ; 
under Lord Kingsdown's Act, 47, 
48 ; signature by testator, 34-37 ; 
attestation by witnesses, 37-42 ; 
presumptions as to observance of 
formalities, 38-40; usual form of 
attestation clause, 42 ; documents 
executed without due formalities, 
42-44 ; form of wilb, 44 ; applica- 
tion of Lord Kingsdown's Act, 47 ; 
revocation under Lord Kingsdown's 



Act, 47, 48 ; power to revoke, 49- 
51 ; implied or presumed revoca- 
tion, 51-53; effect of marriage on 
a will, 51-53; express revocation 
or alteration, 53-61 ; destruction 
off 53-55 J intent to destroy, 55 ; 
effect of subsequent will, 55-57 ; 
of a writing executed as a will, 
57 ; revocation under mistake, 57- 
59 ; dependent relative revocation, 
58 ; presumptions as to revocation, 
59, 60; lost wills, 60; presump- 
tions as to alterations, 60, 61 ; repub- 
lication of, 61-63 ; capacity to make 
a will, 64-74 ; testators of unsound 
mind, 64-68 ; undue influence, 68- 
70 ; wills of married women, 70- 
73 ; of aliens, 74 ; of the sovereign, 
ibid ; capacity to attest a will, 74, 
75 ; dispositions by will forbidden 
by law, 86-100 ; see Perpetuity, 
Mortmain, Charitable Uses, Super- 
stitious Uses; probate of: — in 

• common form, 235-237 ; in solemn 
form, 240, 241. 

Wills Act, see Statutes. 

Witnesses, to will, see Will; gifts 
to, 74. 75- 

Writ, of prohibition, 15, 18, 133, n. I ; 
of right, 156, 157; form of, App. 
Lh. 

Writing executed as a will, 57. 



York, custom of, 130, 131. 



THE END. 
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